United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






United States (Eonrt of Appeals 

for the district of ctiHMtU&s Court of Appeals 
_ ftr Hie ®i*W tfBaMm 

N °. 9623 BLEB OCT 131947 


AppcUapbjmx 


against 


LOUISE W. CITRON 


Appellee, 


UNITED STATES OF AMERICA, 


Defendant 


APPEAL FROM JUDGMENT OF THE DISTRICT COURT OF 
THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 


LEWIS H. SHAPIRO, 
Attorney for Appellant, 
1001-15th Street, N.W., 
Washington 5, D. C. 


GEORGE MORRIS FAY, 
United States Attorney for the 
District of Columbia, 
and 

D. VANCE SWANN, 
Attorney, Department of Justice, 

Attorneys for Defendant United 
States of America, 
Washington, D. C. 


WARREN E. MILLER, 
Attorney for Appellee, 
910 17th Street, N.W., 
Washington 6, D. C. 








INDEX 


PAGE 


Jurisdictional Statement . 2 

Statement of Case . 2 

Statement of Points . 7 

Statute Involved. 8 


Point I—Assuming that appellee was a competent wit¬ 
ness as to an intention of the insured to make her the 
beneficiary of the insurance, her proof fails to estab¬ 
lish that he had any such intention or that he did any 
affirmative act to effectuate such an intention; there¬ 
fore, it was error for the court to adjudicate such a 
change of beneficiary of the insurance. 8 

Point II—Appellee was not a competent witness as to 
the insured’s statements with respect to a change of 
the beneficiary of his insurance and, therefore, the 
evidence given by her on that subject must be disre¬ 
garded, leaving the record devoid of any possible 
proof that the insured had any such intention. 17 

Point III—Appellee’s conduct in relying on the desig¬ 
nation of herself as the beneficiary of the gratuity 
payment estops her from claiming that it was in¬ 
tended by the insured to make her the beneficiary of 
the life insurance. 20 

Point IV—The quality of appellee's proof is such that 
she must be held to have failed to prove by a pre¬ 
ponderance of the evidence that the insured intended 
to make a change of the beneficiary of his insurance .. 21 

Conclusion . 23 















• • 

11 

Table of Cases 

PAGE 

Bradley v. United States, 143 Fed. 2d 573, 577, cert, 
den. 323 U. S. 793, 65 S. Ct. 429, 8 L. Ed. 632.9,12-16 

Chipman v. Montgomery, 63 N. Y. 221, 234 . 20 

ClafFy v. Forbes, 280 Fed. 233, 235 . 16 

Collins v. United States, 161 Fed. 2d 64. 14 

Egleston v. United States, 71 Fed. Supp. 115. 14 

Manoque v. Herrell, 13 App. D. C. 455 . 19 

McCurley v. National Savings & Trust Co., 49 App. D. C. 

10, 253 Fed. 154. 18 

Patten v. Glover, 1 App. D. C. 466, aff’d 165 U. S. 394, 

41 L. Ed. 760, 17 Sup. Ct. 411. 19 

Roberts v. United States (C. C. A. 4), 157 Fed. 2d 906. .13,15 

Van Doren v. United States (D. C. S. D., Calif. ), 68 
Fed. Supp. 222 .14, 15 

Walker v. United States, 70 Fed. Supp. 422 . 14 

Woods v. United States (D. C. Ala.) 69 Fed. Supp. 

760 .13, 15 

Statutes 

District of Columbia Code: 

Statute 302, Title 14.8,17 

31 C. J. S. Sec. 109, pages 348-349 . 20 

Miscellaneous 

National Service Life Ins. Act of 1940 . 2 




















IN THE 


Hnttefo States (Emirt of Appeals 

FOR THE DISTRICT OF COLUMBIA 

No. 9623 


-o- 

Adelaide N. Rosenschein, 

against 

Louise W. Citron, 
and 

United States of America, 

-o- 


Appellant , 


Appellee, 


Defendant. 


TITLE PAGE 

In the court below, appellee was plaintiff and was orig¬ 
inally called “Mrs. Louise E. Rosenschein” but, having 
married during the pendency of the case, the title of the 
action was changed to show appellee’s new name, to wit, 
Louise W. Citron. 

The United States of America was named as a defend¬ 
ant but in its answer and on the trial manifested no interest 
in the outcome of the case except as a party, in the nature 
of a stakeholder, who declined to pay until it was adjudi¬ 
cated to whom payment should be made. 
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APPELLANT’S BRIEF 

Jurisdictional Statement 

Jurisdiction is founded on the existence of a question 
arising under a particular Federal statute, namely, the 
“National Service Life Insurance Act of 1940” (United 
States Code, Title 38, §801 et seq.). 

Statement of Case 

The controversy is between the mother (appellant) and 
the erstwhile widow (appellee) of an army officer (herein¬ 
after called the “insured”) over the benefits payable under 
a government life insurance contract in the amount of ten 
thousand dollars ($10,000) issued on January 22nd, 1942 
and in force when the insured was killed on July 3rd, 1943 
in an airplane crash. The contract named appellant as prin¬ 
cipal beneficiary of the insurance and, concededly, no change 
of beneficiary has ever been recorded in the office of the 
Veterans Administration, the agency for the administra¬ 
tion of the National Service Life Insurance Act of 1940. 

When the contract w*as issued the insured was unmar¬ 
ried. Appellee became his wife on February 6th, 1943. 

Appellee’s claim to the insurance benefits is predicated 
on an alleged intention of the insured to make her the bene¬ 
ficiary of the contract when he completed and signed a 
paper (W.D., A. G-. O. Form 41—Pltff.’s Ex. 2) by which she 
(instead of his father first and his mother next, as previ¬ 
ously designated) became entitled to receive the army’s 
gratuity of six months’ pay in case of the insured’s death 
while on active duty. 

On the strength of such paper, appellee has received the 
gratuity of about sixteen hundred dollars ($1600). In ad¬ 
dition she has been paid her widow’s pension of fifty dollars 
($50) per month from the date of insured’s death and until 
her remarriage. 
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Also relying on the paper as having been executed with 
the intention of mating her the beneficiary of the insur¬ 
ance, appellant applied to the Veterans Administration for 
settlement of the insurance claim. Denying the application, 
the Administration, per the Director of Insurance, wrote 
appellee, under date of April 30th, 1945, as follows (Pltff.’s 
Ex. 1): 

“All evidence of record has been carefully re¬ 
viewed and considered, including the statements of 
Captain Lawrence N. Hedge, and it has been deter¬ 
mined that no valid change of beneficiary designation 
for National Service Life Insurance was executed by 
Robert I. Rosenschein (insured) in your favor, and 
the insurance is properly payable to Mrs. Adelaide 
Naftel Rosenschein (appellant), the beneficiary of 
record. ’ ’ (Emphasis and parenthetical matter ours.) 

This action was thereafter instituted. The government, 
made a party defendant, admits its liability on the insur¬ 
ance contract, leaving the contest between appellant, the 
named beneficiary, and appellee, who claims to be entitled 
to the insurance benefits by reason of a change of benefi¬ 
ciary to her. 

The judgment appealed from (Appellant’s App. 18) 
adjudicates that appellee is entitled to such benefits. Thus, 
she has collected the gratuity on the basis of the change 
wrought by the paper and has also prevailed on her claim 
that the paper was executed with the intention of accom¬ 
plishing a change of an entirely different character. In 
other words, she has relied on what the paper does do and 
also on what, as she alone says, it was intended to do but, 
concededly, doesn’t. 

The case was tried by Mr. Justice Letts without a jury. 
The court’s opinion (Appellant’s App. 10) is reported in 69 
Fed. Supp. 830. 
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Appellee was the only witness who testified concerning 
the paper making her the beneficiary of the gratuity. Over 
objection as to her competency to give evidence in her inter¬ 
est of a personal transaction with a decedent, she related 
that on February 16th, 1943, ten days after the marriage, she 
accompanied the insured to the Finance Office of Kirtland 
Field and heard him inquire of a clerk ( not otherwise iden¬ 
tified) for a form for the change of beneficiary of his in¬ 
surance. Having received a paper, she and the insured 
went to the Post Exchange where they, in the presence of 
a Lieutenant Richter, proceeded to complete the form in 
the insured’s handwriting. 

Produced from the files of the War Department, a paper 
(photostat), known as a “W.D., A.G.O. Form 41”, designed 
for a change of beneficiary of the gratuity, was identified 
as that which the insured received from the clerk in the 
Finance Office and completed in the Post Exchange (Pltff.’s 
Ex. 2). Instead of being dated February 16th, 1943, the 
day of execution given by appellee, the paper appears to 
have been signed on February 27th, 1943, and instead of 
being witnessed by Lieutenant Richter, it is attested by 
Lieutenant Purse, the Assistant Personnel Adjutant of the 
post. In addition, the date and place of execution are not 
in the insured’s handwriting but are typed. The rubber 
stamp name of the witnessing officer “Ashley A. Purse, 
2nd Lt. A. C. Asst. Personnel Adj.” indicates that it was 
executed in the Adjutant's office and not in the Post Ex¬ 
change. These discrepancies between appellee’s testimony 
and the documentary proof were sufficient to negative her 
claim, especially in a case in which the lips of the other 
party to the transaction, the insured, were sealed forever. 

The failure of appellee to adduce the testimony of the 
clerk of the Finance Office, Lieutenant Richter and Lieu¬ 
tenant Purse was not excused in any way. 

No evidence was given by appellee as to what the in¬ 
sured did with the paper after he had completed it. The 
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record shows that it was filed in the office of the Adjutant 
General of the Army where it belonged as a change of bene¬ 
ficiary of the gratuity. A proper notation of such change 
was made on the insured’s “Service Record”. 

The paper was never filed with the Veterans Adminis¬ 
tration which was in charge of insurance matters. After 
appellee had made her claim for the insurance benefits, that 
Administration requested and received a copy of the paper 
from the War Department At the same time the Adminis¬ 
tration also received a similar form entitled “Designation 
or Change In Address of Beneficiary” executed by the in¬ 
sured on May 15th, 1943. The evident purpose of this paper 
was to record a change of address of appellee from “401 
S. 14th Street, Albuquerque, New Mexico” to “Faust Hotel, 
New Braunfels, Texas”. In all other respects it did not dif¬ 
fer from the paper on which appellee bases her claim. 

The later paper was executed at San Marcos, Texas and 
'witnessed by Lawrence N. Hedge, 1st Lt. A. C., the person 
referred to in the letter of the Director of Insurance of 
April 30th, 1945 (supra) denying appellee’s application for 
the insurance benefits. Appellee offered no evidence as to 
the circumstances of the execution of this paper. For 
aught that appears in the record, she had no knowledge 
of it until it was produced on the trial. Nor did she offer 
any excuse for her failure to produce the witness who, ac¬ 
cording to the aforesaid letter, was available and had made 
statements to the Veterans Administration concerning the 
execution of the paper. Appellee made no claim of mistake 
in relation to such paper and, therefore, it is fair to assume 
that insured knew that it related to the army’s gratuity 
payment and not life insurance. 

On cross examination appellee testified that insured was 
twenty years of age when he died; that he had attended 
the College of the City of New York and New York Uni¬ 
versity; that she “was not sure” that insured had given 
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her the insurance policy but that she didn’t have it; and 
that the insured was “meticulous” and “exact” in all his 
actions. 

The only other witness on the trial was Colonel J. F. 
O’Brien who, in 1942-1943, was in charge of the War De¬ 
partment’s insurance program. Called by appellee, he tes¬ 
tified as to the army’s forms and procedure relative to 
changes of beneficiary of the gratuity payment. He also 
ventured the opinion that the forms, intended for use in 
making such changes, had been used, erroneously, by army 
personnel for the purpose of changing life insurance bene¬ 
ficiaries. 

Regarding the insured’s intention when he executed 
Form 41 in February 1943 there is no proof whatever. 
Appellee’s counsel was, undoubtedly, aware of this defi¬ 
ciency in his case when he put the following question to his 
client (T. p. 20): 

“What was your understanding of your hus¬ 
band’s intention regarding the persons who would re¬ 
ceive his personal National Life Insurance?” 

The question wms objected to and ruled out (T. p. 20). 
Counsel then endeavored to elicit insured’s intention from 
what he said to the Finance Office clerk. Appellee merely 
repeated her previous testimony by stating (T. p. 21): 

“He requested from the clerk a form to complete 
a change of beneficiary for his National Life Insur¬ 
ance.” 


The record is barren of any proof, oral or documen¬ 
tary, THAT THE INSURED EVER MANIFESTED AN INTENTION TO 
MAKE APPELLEE THE BENEFICIARY OF THE LIFE INSURANCE. 

Neither a word of testimony nor a scrap of paper in the 

CASE INDICATES THAT THE INSURED HAD ANY SUCH INTENTION. 

i All that does appear is that appellee was to be the benefi¬ 
ciary of the gratuity payment. 
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On this record, the trial justice decided that the insured 
had intended to make appellee the beneficiary of the insur¬ 
ance and that he “did everything reasonably within his 
power to accomplish this purpose”. 

Quite apart from any question as to the sufficiency of 
appellee’s proof, her credibility in the light of the contra¬ 
diction of her testimony by the documentary evidence, the 
preponderance of the proof in her favor, her competency to 
give evidence as to the insured’s alleged transaction in re¬ 
gard to a change of beneficiary of the insurance, and the 
estoppel against her to rely on the form for a change of 
beneficiary of the insurance after she had collected the 
gratuity payment on the strength of such form, the adjudi¬ 
cation attributes to the insured, an educated Air Force of¬ 
ficer, an appalling degree of ignorance in a matter with 
which he should have been conversant. 

Statement of Points 
1 

Assuming that appellee was a competent witness as to 
an intention of the insured to make her the beneficiary of 
the insurance, her proof fails to establish that he had any 
such intention or that he did any affirmative act to effec¬ 
tuate such an intention and, therefore, it was error for the 
court to adjudicate such a change of beneficiary of the in¬ 
surance. 

2 

Appellee was not a competent witness as to the insured’s 
statements with respect to a change of the beneficiary of 
his insurance and, therefore, the evidence given by her on 
that subject must be disregarded, leaving the record devoid 
of any possible proof that the insured had any such inten¬ 
tion. 
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3 

Appellee’s conduct in relying on the designation of her¬ 
self as the beneficiary of the gratuity payment estops her 
from claiming that it was intended by the insured to make 
her the beneficiary of the life insurance. 

4 

The quality of appellee’s proof is such that she must 
be held to have failed to prove by a preponderance of the 
evidence that the insured intended to make a change of the 
beneficiary of his insurance. 

Statute Involved 

Statute 302, Title 14 of the District of Columbia Code. 
(This is set out in full at page 17 of this brief.) 


POINT I 

Assuming that appellee was a competent witness 
as to an intention of the insured to make her the bene¬ 
ficiary of the insurance, her proof fails to establish that 
he had any such intention or that he did any affirmative 
act to effectuate such sin intention; therefore, it was 
error for the court to adjudicate such a change of bene¬ 
ficiary of the insurance. 

The rationale of the decision of the court below is that 
the insured intended to change the beneficiary of his insur¬ 
ance from his mother to his wife and that he did all he 
could to accomplish such intention. 

The law is, undoubtedly, that if the insured expressed 
an intention to make the change and performed some af¬ 
firmative act in the effectuation of such a purpose , all legal 
technicalities will be disregarded in order to carry out the 
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insured’s wishes (Bradley v. United States, 143 Fed. 2d 
573, 577, cert. den. 323 U. S. 793, 65 S. Ct. 429, 8 L. Ed. 
632). Thus, appellee had the burden of proving, as pre¬ 
requisites to her success, two elements, namely, that the in¬ 
sured had expressed the intention to make her the bene¬ 
ficiary and that he had performed a “positive and unequivo¬ 
cal act(s) designed to effectuate his expressed inten¬ 
tion^)” (Bradley v. United States, supra). 

Appellant maintains that appellee has proven neither of 
such elements. 

In the foregoing “Statement of Case”, it is shown that, 
while appellee’s testimony, if admissible, indicated an in¬ 
tention to change the beneficiary of his insurance, there 
is nothing to establish that his intention was to make her • 
such beneficiary. Unlike other cases involving war risk 
insurance in which a change has been decreed by the courts, 
there is here not an iota of proof of the fact that the in¬ 
sured had decided that appellee (whom he knew only a short 
time and to whom he had been married but ten days) was 
to have the benefits of his insurance rather than his mother, 
the named beneficiary. The proof does show that he in¬ 
tended appellee to receive the gratuity payment and that 
his mother should have the insurance benefits. 

Of course, if appellant be right in respect of this claimed 
deficiency in appellee’s proof, the judgment appealed from 
is wrong and it must be reversed on that ground, rendering 
it unnecessary to consider any other aspect of the case. 

But assuming that appellant be wrong as to such defi¬ 
ciency, the question still remains whether the record con¬ 
tains evidence of an affirmative act or acts by the insured 
to effectuate such intention. As the court in the Bradley 
case said (at p. 576): 

“ # * * The expressed intention of the insured to 
change the beneficiary, standing alone and unaccom- 
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panied by some affirmative act, having for its pur¬ 
pose the effectuation of his intention, is insufficient to 
effect a change of beneficiary and the courts carniot 
act when he has not first attempted to act for him¬ 
self. * * (Our emphasis.) 

In the cited case, the principal question was, as here, 
whether the insured had changed the beneficiary of his in- 
surance from his mother to his wife, to whom he was mar¬ 
ried after the issuance of the policy. The act claimed to 
be an effectuation of the insured’s purpose to make the 
change was a declaration by him in a confidential report 
to his superiors, made on the day before his death , that his 
wife was the beneficiary of his government insurance and 
that the policy was in her possession. The District Judge 
ruled against the mother and she appealed. 

Referring to the requirement of a t( positive and un¬ 
equivocal” act to effectuate his expressed intention, the 
Circuit Court (C. C. A. 10), per Murrah, C. J., said: 

“To meet this postulate, it is argued that the 
‘confidential personal report’ executed by the in¬ 
sured, addressed to and filed with his group head¬ 
quarters, constituted not only an expression of his 
intention, but an attempt to change the beneficiary 
from his mother to his wife, which the court should 
recognize as the fulfillment of his intentions and the 
requirements of the regulations. Conceding that the 
report was not a notice in writing directed to the 
Veterans’ Administration in accordance with the reg¬ 
ulations, it is contended that since the applicable reg¬ 
ulation was promulgated for the primary protection 
of the insurer, its technical requirements may be 
waived by it, and the report may be treated as a sub¬ 
stantial compliance with the regulations, thereby giv¬ 
ing effect to the manifest intentions of the insured 
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The Administration may of course waive the techni¬ 
cal requirements for its own protection, but it may 
not thereby adjudicate the question whether a valid 
change of beneficiary has been effected in accordance 
with the prescribed means and method which is the 
legal standard for that purpose. Cf. Rasmussen v. 
Mutual Life Ins. Co., supra; Metropolitan Life Ins. 
Co. v. Jones, 307 Ill. App. 652, 30 N. E. 2d 937; 
Parks’ Ex’rs v. Parks, supra, 288 Ky. 435,156 S. W. 
2d page 486. 

‘ * There is nothing in the confidential report or the 
evidence in this case from which it can be legitimate¬ 
ly inferred that it was intended for the use and in¬ 
formation of the Veterans’ Administration, or that 
its purpose was to effect a change of beneficiary un¬ 
der the life insurance policy. Indeed, the trial court 
did not so find. The Administration was a total 
stranger to the report, and did not receive it or have 
knowledge of its execution until after the death of 
the insured, and it was forwarded to the Adminis¬ 
tration upon its request. It is not a notice of any 
kind, is not a direction that the name of the bene¬ 
ficiary be changed and does not express or indicate 
even indirectly or inaptly a desire to have the bene¬ 
ficiary changed. Indeed, it is not a voluntary ex¬ 
pression of any wish, desire or intention. At most 
it indicates a belief or understanding that his wife 
was the then present beneficiary. When given its 
most liberal construction in the light of all the facts 
and circumstances, we are convinced that it cannot 
be treated as an effectuation of the insured’s inten¬ 
tion to change his beneficiary.” (Our emphasis.) 

The judgment in favor of the widow was reversed and 
the mother was held to be entitled to the insurance bene- 
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fits. Certiorari was denied by the Supreme Court of the 
United States (supra). 

In the instant case there is a total absence of any act 
which can “be treated as the effectuation of the insured’s 
intention to change his beneficiary”. There is not even 
an indication of a “belief or understanding that appellee 
was the then present beneficiary”, such as the Circuit Court 
found in the Bradley case and held to be inadequate to 
warrant “the judicial substitution of the intended benefi¬ 
ciary”. 

If it be regarded that the insured’s request to the clerk 
in the Finance Office and the completion of the form given 
him by said clerk were with the intention of making ap¬ 
pellee the beneficiary of the insurance (as to which there is 
no proof), they are no more than expressions of such in¬ 
tent and do not amount to acts to accomplish the purpose. 
The execution of the Form 41 was certainly not of a “posi¬ 
tive and unequivocal” character. It made no reference to 
the insurance. For that reason, if for no other, it is clearly 
equivocal as an act to change the beneficiary of the insur¬ 
ance, especially where it was designed, and intended to be 
used only, for change of beneficiary of the gratuity pay¬ 
ment. The Veterans Administration would not have been 
warranted to act on such form to alter its records to show 
a change of beneficiary of the insurance. According to the 
Bradley decision, if such form were not sufficient to en¬ 
title the insurer to perform the ministerial act of noting a 
change, it may not be regarded as that which is “positive 
and unequivocal”. It will be recalled that the Veterans 
Administration, in denying appellee’s claim to the insur¬ 
ance said, in substance, that all evidence of record was in¬ 
sufficient upon which it, as the agency of the insurer, could 
record and recognize the change of the beneficiary of the 
policy. To repeat, the record of the trial is without a scin- 
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tiUa of proof of a documentary, or any other, nature, which 
would warrant the insurer, however liberal, to make the 
change. In stjch a situation, the courts cannot give ef¬ 
fect TO THE INSURED *S INTENTION, NO MATTER HOW DEFINITE¬ 
LY IT MAY HAVE BEEN SHOWN. 

The attitude of the justice below ignored the possibility 
that the insured knew precisely the effect of naming ap¬ 
pellee as his beneficiary on a Form 41 and that his request 
for a form for change of beneficiary* in her presence was 
to placate her by leading her to believe that she was to be 
benefitted by the insurance if he should become a casualty. 

It follows that, because the proof of appellee failed to 
establish, prima facie, that the insured intended to make 
her the beneficiary of the insurance, or, if he so intended, 
that he did any affirmative act to effectuate such an inten¬ 
tion, the adjudication by the district court of the change of 
beneficiary from appellant to appellee is clearly erroneous. 

Appellee will probably cite and rely, principally, upon 
three decisions decided subsequent to the Bradley case. They 
are Roberts v. United States (C. C. A. 4), 157 Fed. 2d 906; 
Woods v. United States (D. C. Ala.), 69 Fed. Supp. 760; and 


* In her testimony, appellee was careful to state that the insured 
requested a form to change “his beneficiary in National Life Insur¬ 
ance” (T. p. 18). This seems incredible for two reasons; first, it is 
highly improbable that the insured used such language in requesting 
the form, and, second, the clerk, if he were competent, would have 
known and told the insured that a different form was required to 
make such a change. As to the first reason, it is revealing to con¬ 
trast her testimony in this respect with the statement contained in 
her letter to the Veterans Administration (quoted in Plaintiff’s 
Exhibit 5) in which she said: “On February 16, 1943, in my pres¬ 
ence, at Kirtland Field, Albuquerque, New Mexico, my husband, 
Robert Rosenschein, signed necessary papers which designated me, 
Louise Hope Winer Rosenschein, as principal beneficiary”. 
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Van Doren v. United States (D. C. S. D. Calif.), 68 Fed. 
Supp. 222.* 

The Roberts case does “lip service” to the Bradley de¬ 
cision but, in effect, refuses to follow its pronouncements. 
While there was evidence in the Roberts case indicating 
that the insured intended to make his wife the beneficiary of 
the insurance, the gratuity payment and the bonus of five 
hundred dollars ($500) paid by the Navy after the com¬ 
pletion of one year’s service, the court decided that a con¬ 
fidential form (similar to that in the Bradley case), which 
stated that the wife was the beneficiary of the government 
insurance, and another declaration contained in a card in 
the insured’s handwriting, received by the wife from the 
squadron commander after the insured’s death, to the effect 
that she was the beneficiary of the insurance, were sufficient 
to entitle the wife to the benefits thereof. 

It is impossible to distinguish this case from the Brad¬ 
ley decision unless the difference between the two be found 
in the fact that in the former there was evidence from a 
disinterested source that the insured had actually executed 
a change of beneficiary of the insurance in favor of the 
wife and delivered it to a clerk at the Naval air base but 
which, apparently, did not reach the files of the Veterans 
Administration or the Navy Department. If the dis¬ 
tinguishing feature be not that contained in such evidence, 
the Bradley decision was virtually renounced by the court, 
notwithstanding that it said in its opinion that it was “in 
accord with the views expressed” in that case. 


* The cases of Collins v. United States, 161 Fed. 2d 64; Egleston v. 
United States, 71 Fed. Supp. 115 and Walker v. United States, 70 
Fed. Supp. 422, have not been overlooked. In each of such cases 
the widow prevailed because of proof of a writing by the insured 
which was held sufficient to constitute a change of beneficiary of 
the insurance. In the case at bar, there is no such evidence and, 
hence, it is distinguishable from those cases. 
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In the Van Loren case the contest was between the 
widow and the government only, the beneficiaries named in 
the policies issued on the deceased officer's life having de¬ 
faulted. The District Court decided that a Form 41 (de¬ 
signed to name a beneficiary or to note a change of address 
of the beneficiary of the army gratuity payment) by which 
the insured designated his wife, whom he recently married, 
as his principal beneficiary in place of his father, was, with¬ 
out more, sufficient to entitle the widow to receive the in¬ 
surance benefits. 

The United States Attorney, representing the govern¬ 
ment, resisted the widow’s claim on the authority (not men¬ 
tioned in the court’s opinion) of the Bradley case, main¬ 
taining that the form “does not express or indicate, even 
indirectly or inaptly, a desire to have the beneficiary of the 
insurance contracts changed”. 

Appellant at bar contends that the decision in the cited 
case is legally unsound and that, if the beneficiary named 
in the policy had not been willing, apparently, that the 
widow prevail, and had vigorously contested her claim, a 
different final result would have followed. As a precedent, 
the case is worthless for the simple reason that the per¬ 
son who was clearly entitled to the insurance benefits, ac¬ 
cording to the Bradley decision, in effect waived his right in 
favor of the widow. 

The failure of the government to appeal from the judg¬ 
ment was prompted, undoubtedly, by the fact that it was 
not placed in jeopardy of a double liability for the insur¬ 
ance moneys since the named beneficiaries, primary and 
contingent, were bound by the judgment notwithstanding 
their default. 

The Woods case was decided about the same time as the 
case at bar and, as in the Roberts case, the court recog¬ 
nized the Bradley decision as a controlling authority but 
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ignored it in arriving at the decision. It held, on proof 
of intention alone, that the insured had changed the bene¬ 
ficiary of his insurance from sisters to wife. According to 
the judge’s opinion, it is evident that he was motivated by 
a desire to give the wife and her baby, born a few days 
before the insured was killed in action, “a measure of pro¬ 
tection”. Of course, while such humane attitude on the 
part of the judge is understandable, the indubitable fact is 
that his sympathies prevailed over legal principle.*' 

The same criticism may properly be leveled at the courts 
in the three cited cases to which appellee may point. Each 
is a decision dictated by the promptings of a man’s heart 
—not in accordance with the law. What the judges in 
those cases have obscured is that our whole system of 
jurisprudence will surely deteriorate and crumble away if 
judicial officers persist in deciding cases as though our 
country were one of men and not of law. 


♦The judge’s peroration (borrowed in large part from Claffy v. 
Forbes, 280 Fed. 233, 235), established that his decision was actu¬ 
ally based on his personal concept of remedial justice and not upon 
the law. He said: “Throughout the history of the civilized world, 
since the decrees of Julius Caesar, the intention and wish of the soldier, 
killed in the line of duty, with relation to designation of beneficiary 
or disposing of property, has been carried out whenever ascertained; 
and simple remedial justice requires, under the facts in this case, that 
the intention and wish of the deceased soldier be carried out.” 
(Emphasis ours.) The Bradley case held that intention and wish 
were not enough to justify “the judicial substitution of the intended 
beneficiary”. 
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POINT II 

Appellee was not a competent witness as to the in¬ 
sured’s statements with respect to a change of the bene¬ 
ficiary of his insurance and, therefore, the evidence 
given by her on that subject must be disregarded, leav¬ 
ing the record devoid of any possible proof that the 
insured had any such intention. 

Section 302 of Title 14 of the District of Columbia Code 
reads: 

“If one of the original parties to a transaction 
or contract has, since the date thereof, died or be¬ 
come insane or otherwise incapable of testifying in 
relation thereto, the other party thereto shall not be 
allowed to testify as to any transaction with or dec¬ 
laration or admission of the said deceased or other¬ 
wise incapable party in any action between said other 
party or any person claiming under him and the ex¬ 
ecutors, administrators, trustees, heirs, devisees, as¬ 
signees, committee, or other person legally repre¬ 
senting the deceased or otherwise incapable party 
unless he be first called upon to testify in relation to 
said transaction or declaration or admission by the 
other party, or the opposite party first testify in re¬ 
lation to the same, or unless the transaction or con¬ 
tract was made or had with an agent of the said de¬ 
ceased or otherwise incapable party, and said agent 
testifies in relation thereto.” 

From the outset of appellee’s evidence regarding the 
request of the insured for the form,to change his bene¬ 
ficiary and with respect to the completion of the form, ap¬ 
pellant’s counsel urged that appellee was not competent to 
testify to those matters. Although the government’s posi¬ 
tion in the case was merely that akin to a stakeholder, its 
attorney urged that, because of the government’s “duty 
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• • • to ascertain the intent of the insured”, appellee 
should be permitted to give the testimony (T. p. 16). The 
court’s ruling in favor of appellee was in this language 
(T. p. 17): 

“She (appellee) has testified that an officer was 
present at the table where the form was filled out. 
The statute would not preclude a conversation which 
occurred between a soldier and his superior officer. 
The statute only closes her lips personally to con¬ 
versations she had with the soldier.” 

From the tenor of this ruling, it is evident that the 
justice was unfamiliar with the statute and its operation. 
Clear it is that appellee and the insured were parties to 
a transaction, viz., the change by the latter of beneficiary 
of his life insurance (so appellee claims) from his mother 
to appellee. The statute, in language and purpose, serves 
to prevent appellee from giving evidence of such transac¬ 
tion with the deceased insured in the absence of prior proof 
by appellant, a person to be affected by the event, of the 
transaction. 

It is deemed unnecessary to discuss the question whether 
the statute precludes proof of a conversation between a 
soldier and his superior officer. That is utterly foreign to 
the point of appellee’s competency to relate what she heard 
the insured ask the clerk in the Finance Office. If, by his 
ruling, the justice meant that appellee was an incompetent 
witness only in regard to her private conversations with 
the insured and, hence, she was allowed to tell of state¬ 
ments the insured made to another in her presence, he was 
in error. Her incompetency extended to all statements 
made by the insured, whether to her alone or to a third per¬ 
son in her presence (McCurley v. National Savings <& Trust 
Co., 49 App. D. C. 10, 253 Fed. 154, citing Dawson v. Wag- 
gaman, 23 App. D. C. 428; Patten v. Glover, 1 App. D. C. 
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466, aiFd 165 U. S. 394, 41 L. Ed. 760, 17 Sup. Ct. 411; 
Manogue v. Herr ell, 13 App. D. C. 455). 

So rigid is the rule of law codified by the statute that 
this court has held in Faunce v. Woods, 55 App. D. C. 330, 
5 Fed. 2d 753, 40 A. L. R. 208, that even without an objec¬ 
tion on the trial to the competency of the witness the evi¬ 
dence given in violation of the prohibition will be disre¬ 
garded on appeal. 

That appellee should not have been permitted to give 
the evidence of the transactions in the Finance Office or in 
the Post Exchange is manifest. It should not have been 
received, and the disregard of such evidence (irrespective 
of its impotency), definitely removes from the case the very 
proof on which appellee’s case was built. Without such 
evidence, she would be left without any semblance of a cause 
for the insurance benefits. 

Morally and ethically, the rule is unquestionably sound. 
Were the law otherwise it would be a simple matter for an 
unscrupulous widow to fabricate a case, such as this, if she 
were advised that her husband had made her the benefi¬ 
ciary of the army gratuity. The insured’s intention to have 
his mother receive the insurance, notwithstanding his mar¬ 
riage, could thus easily be frustrated. The documented 

WISHES OF ONE WHO HAS PASSED INTO THE GREAT BEYOND 
SHOULD NOT BE SO VULNERABLE. 
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POINT III 

Appellee’s conduct in relying on the designation of 
herself as the beneficiary of the gratuity payment estops 
her from claiming that it was intended by the insured 
to make her the beneficiary of the life insurance. 

The concept of appellee’s cause is that the insured exe¬ 
cuted the change of beneficiary form with the intention of 
giving her the benefits of his government life insurance. 
This, of course, is contradictory of the fact that the form 
was completed to make her the beneficiary of the army’s 
gratuity payment. Yet she relied on the paper to obtain, 
and received and accepted, about $1,600.00 as such gra¬ 
tuity. It was not until after such receipt and acceptance 
that she asserted that the paper was not intended to make 
her the beneficiary of the gratuity but was executed for the 
purpose of giving her the benefits of the insurance. 

That the positions thus taken by appellee are incon¬ 
sistent cannot be doubted. She could not claim under the 
Form 41 for what it actually was and, later, assert that 
it w T as intended to be something else and make a claim 
on what she says it was intended to be. Having accepted the 
benefits which inured to her on the basis of the change of 
beneficiary from mother to her of the gratuity payment, 
she may not later repudiate the form and say that it was 
meant to be a change of beneficiary of the life insurance. 

The law is well established that there is an implied con¬ 
dition that he who, with knowledge of the facts and of his 
rights, accepts a benefit under an instrument, renounces 
every right inconsistent with it (31 C. J. S. §109, pp. 348- 
349). The basis for the rule is that a person cannot benefit 
by, and also repudiate, an instrument without asserting in¬ 
consistent claims in regard to the same subject {ibid.). As 
the New York Court of Appeals tersely said in Chipman v. 
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Montgomery, 63 N. Y. 221, 234, “A person camnot accept 
and reject the same instrument ”. 

That is precisely what appellee has tried to do and has, 
thus far, succeeded in doing. She took the gratuity, in re¬ 
liance on the Form 41 making her the beneficiary thereof. 
She then sought the benefits of the insurance, claiming that 
the form was executed, not to make her the beneficiary of 
the gratuity, but to designate her as the person to receive 
the insurance benefits. Under the equitable and legal prin¬ 
ciple of estoppel, she must be held to have renoumced her 
right to make the latter claim when she received amd ac¬ 
cepted the gratuity payment to which she would not have 
been entitled except for the executed Form 41. 


POINT IV 

The quality of appellee’s proof is such that she 
must be held to have failed to prove by a preponder¬ 
ance of the evidence that the insured intended to make 
a change of the beneficiary of his insurance. 

If it be assumed that the appellee’s unsupported and 
uncorroborated, let alone contradicted, testimony were suf¬ 
ficient, prima facie, to establish an intention on the part 
of the insured to make her the beneficiary of the insurance, 
there would still be the question whether it be of that quality 
and weight to justify a judgment in her favor. 

Disregarding, for the purpose of discussion of the point, 
the question of her competency to give the testimony, it 
is to be emphasized that she was giving testimony in her 
interest concerning what a person, since deceased, said and 
did and, of course, she was in no danger that the person 
would challenge her statements. Death has silenced him 
forever. 
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Here appellee’s testimony is contradicted by direct evi¬ 
dence, by legitmate inferences from the evidence, and is 
opposed to the probabilities. In its nature, it is surprising 
and suspicious. There is more than sufficient reason for 
denying to it conclusiveness or even preponderance. 

Moreover, two people, both presumably alive, could sup¬ 
port or refute appellee’s story. They are the unidentified 
clerk in the Finance Office and Lieutenant Richter. The 
testimony of neither was offered and no excuse given for its 
non-production. 

Nor was the testimony of Captain Hedge, the officer 
who witnessed the second Form 41, executed by the insured 
to show a change of address of appellee as the beneficiary 
of the gratuity payment. The significance of this paper 
cannot be minimized. It is extremely unlikely that the in¬ 
sured made the same mistake as to both forms, or that the 
source of the form was similarly misinformed of the pur¬ 
pose for which it was designed, as was the clerk in the 
Finance office if appellee is to be believed. Then, too, there 
is the letter of the Veterans Administration suggesting 
that Captain Hedge’s story would dispel any idea that 
the insured lacked full comprehension of the purport of 
the paper. 

These matters definitely reflect upon the quality and 
weight of appellee’s proof and, even though appellant rested 
on such proof, it was error for the trial judge to decide 
(as he must have) that appellee, who had the burden, had 
proved her case by a fair preponderance of the evidence. 
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CONCLUSION 

The judgment appealed from should be reversed 
and the cause remanded to the District Court with in¬ 
structions to adjudge appellant to be entitled to the 
benefits of the insurance and to make such other de¬ 
terminations, including those relating to attorneys’ fees 
payable out of the insurance moneys, as may be | 
necessary. 

Respectfully submitted, 

| 

Lewis H. Shapiro, 
Attorney for Appellant. 

I 

Lloyd B. Kanter, 
of Counsel. 
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APPELLANTS APPENDIX 
Case No. 9623 

1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 
C. A. No. 29101 
Aug. 4, 1945. 

—-o- 

Mrs. Louise W. Rosenschein, 

5924 West 2nd Street 
Los Angeles, California, 

Plaintiff, 

v. 

United States of America, 
and 


Adelaide N. Rosenschein 
639 West End Avenue 
New York, New York, 

Defendants. 

--o- 

Complaint on National Service Life 
Insurance Contract 

1. This suit is instituted under the provisions of Sec¬ 
tion 617 of the “National Service Life Insurance Act of 
1940”. 

2. Plaintiff brings this action as the widow and desig¬ 
nated beneficiary of the National Sendee Life Insurance 
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Contract issued by the defendant, the United States of 
America, to plaintiff’s deceased husband, Robert I. Rosen- 
schein. 

3. Adelaide N. Rosenschein is sued as a person claim¬ 
ing an interest in the National Service Life Insurance Con¬ 
tract of the said Robert I. Rosenschein, which is the sub¬ 
ject of this suit. 

4. Robert I. Rosenschein, while in the armed forces of 
the United States, applied for and was granted a $10,000 
contract of National Service Life Insurance for which plain¬ 
tiff was named beneficiary and was the lawful designated 
beneficiary thereof at the time of his death at which time 
said contract was in full force and effect. 

5. Plaintiff filed claim with the defendant for the pay¬ 
ment of said insurance, which claim was denied by the de¬ 
fendant, on to-wit, April 30, 1945, thereby creating a dis¬ 
agreement between plaintiff and defendant as contemplated 
by law with respect to the proceeds of said insurance con¬ 
tract. 

Wherefore, plaintiff demands: 

1. Judgment against the defendants for Ten Thousand 
($10,000), and 

2. Asks that of the sum for which judgment is given ten 
percentum (10%) thereof shall be deducted therefrom and 
paid by defendant, United States of America, to plaintiff’s 
attorney as attorney’s fees herein; and if payment of such 
contract be made in monthly installments, then plaintiff 
asks that there shall be deducted from and paid to said 
attorney an allowance of ten percentum (10%) of each in¬ 
stallment paid to plaintiff as attorney’s fees herein, and 
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3. Asks that process issue out of this Court to the de¬ 
fendants to appear and answer the exigencies of this com¬ 
plaint as required by law. 

Louise W. Rosenschein, 
Plaintiff. 

Warren E. Miller, 

Warren E. Miller, 

1109 Earle Building, 

13th & E. Sts., N. W. 

Attorney for Plaintiff. 

State of California, } 

County of Los Angeles, J ss " 

I do solemly swear that I have read the foregoing com¬ 
plaint by me subscribed and know the contents thereof; 
that the matters therein stated of my personal knowledge 
are true, and those matters stated upon information and 
belief I believe to be true. 

Louise W. Rosenschein, 
Plaintiff. 


Subscribed and sworn to before me this 19th day of 
May, 1945. 


Melvin Lorber, 
Notary Public. 
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Answer of Adelaide N. Rosenschein 

3 IN' THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 
Civil Action No. 29,101 


-o 

Mrs. Louise W. Rosenschein, 

v. 


Plaintiff, 


United States of America and Adelaide N. Rosenschein, 

Defendants. 


-o- 

Comes now the defendant, Adelaide N. Rosenschein, by 
her attorneys, Goldstone & Wolff, and for answer to the 
complaint filed herein respectfully shows to the Court as 
follows: 

I. 

Defendant admits the allegations contained in para¬ 
graph numbered 2 of the complaint that plaintiff is the 
widow of the deceased, Robert I. Rosenschein, but denies 
the allegation contained in said paragraph that plaintiff 
is the designated beneficiary of the National Service Life 
Insurance contract issued by the United States of America 
to the said deceased. Defendant alleges that since the com¬ 
mencement of this action, plaintiff has remarried. 

n. 

Defendant admits the allegations contained in para¬ 
graph numbered 4 of the complaint that her son, Robert I. 
Rosenschein applied for and was granted a $10,000 contract 




of National Service Life Insurance while in the mili- 

4 tary service and that said contract was in full force 
and effect at the time of his death, but denies the alle¬ 
gations contained in said paragraph that plaintiff was named 
beneficiary and was the lawful designated beneficiary under 
the said contract at the time of the death of the said Rob¬ 
ert I. Rosenschein. 

III. 

Defendant admits the allegations contained in para¬ 
graph numbered 5 of the complaint that plaintiff's claim 
for the payment of the said insurance was denied by the 
United States of America, but denies that she has any 
knowledge or information sufficient to form a belief as to 
each and every other allegation alleged in said paragraph. 

IV. 

Further answering herein, defendant shows to the Court 
that her son, Robert I. Rosenschein, while in the military 
service of the United States applied for and there was 
granted to him a contract of National Service Life Insur¬ 
ance in the amount of $10,000 in which he named as prin¬ 
cipal beneficiary this defendant, Adelaide N. Rosenschein 
whom he designated as his mother and, as contingent bene¬ 
ficiary, this defendant's husband, David Rosenschein, whom 
he designated as his father. Said Robert I. Rosenschein 
died while in the military service on July 3rd, 1943, and the 
contract of insurance herein sued upon matured by reason 
of such death of said insured; that this defendant, Adelaide 
N. Rosenschein, mother of the insured, thereupon as bene¬ 
ficiary became entitled to the proceeds of said contract of 
insurance; that the United States of America, because of 
the claim filed by the plaintiff herein, has failed and 

5 refused to pay over to this defendant, Adelaide N. 
Rosenschein, the proceeds of said insurance contract. 
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Wherefore, this defendant, Adelaide N. Rosenschein, 
demands: 

1. Judgment dismissing the complaint herein together 
with the costs of this action: 

2. Judgment in her favor against the United States of 
America for $10,000 with such interest as she may be en¬ 
titled to under the aforesaid insurance contract: 

3. That of the sum for which judgment is given, the 
Court shall a-ward to her attorneys such amount as the 
Court deems proper in the premises for their fees; if pay¬ 
ment under the aforesaid contract shall be made in install¬ 
ment payments, then this defendant prays that there he 
deducted from, and paid to said attorneys, as attorneys’ 
fees, such an amount of each installment paid to her, as the 
Court deems proper in the premises; 

4. And for such other and further relief as to the Court 
may seem just and proper. 

Goldstone & Wolff, 

Attorneys for Defendant, 
Adelaide N. Rosenschein. 

By: Sidney A. Wolff, 

Partner, 

527 Fifth Avenue, 

New York, N. Y. 
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Answer of United States of America 

6 IN THE 

DISTRICT COURT OF THE UNITED STATES 
Fok the District of Columbia 
Civil Action No. 29,101 

-o- 

Mrs. Louise W. Rosenschein, 

Plaintiff, 

against 

United States of America and Adelaide N. Rosenschein, 

Defendants. 


-o- 

Comes now the defendant, the United States of America, 
by Edward M. Curran, United States Attorney, and D. 
Vance Swann, Attorney, Department of Justice, and for 
answer to the complaint filed herein would respectfully 
show to the Court as follows: 

I. 

Defendant admits the allegations contained in the first 
numbered paragraph of plaintiff’s complaint. 

II. 

Defendant admits that the said Louise W. Rosenschein 
is the widow of the deceased insured, but is without in¬ 
formation and belief as to the alleged designation of such 
plaintiff as beneficiary under the contract of insurance and 
the same is therefore denied. 
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hl 

Defendant admits the allegations contained in the third 
numbered paragraph of the said complaint. 

7 IV. 

Defendant admits that the said Robert I. Rosenschein 
applied for and there was granted to him a $10,000 con¬ 
tract of National Service Life Insurance while in the mili¬ 
tary service which was in full force and effect at the time 
of his death, but this defendant is without information or 
belief as to the allegation that the said plaintiff was named 
beneficiary under such contract, and such allegation is 
therefore denied. 

V. 

Defendant admits the allegations contained in the fifth 
numbered paragraph of the said complaint. 

VI. 

Defendant admits that plaintiff has employed Warren 
E. Miller, an attorney at law, to represent her herein, and 
in the event the Court should find that said plaintiff is en¬ 
titled to receive the benefits payable herein the said War¬ 
ren E. Miller is entitled to a fee of not exceeding ten per¬ 
cent of the amount recovered, as provided in Section 500, 
World War Veterans’ Act, 1924, as amended. 

VII. 

Further answering herein, defendant would respectfully 
show to the Court that the insured, Robert I. Rosenschein, 
while in the military service of the United States, applied 
for and there was granted to him a contract of National 
Service Life Insurance in the amount of $10,000, in which 
he named as principal beneficiary Adelaide Naftel Rosen- 
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schein, whom he designated as his mother, and as 
8 contingent beneficiary David Rosenschein, whom he 
designated as his father. That the said Robert I. 
Rosenschein died on July 3, 1943, and the contract of in¬ 
surance herein sued upon matured by reason of the death 
of the said insured; that the plaintiff, Louise W. Rosen¬ 
schein, widow of the insured, claims entitlement to the pro¬ 
ceeds of said contract of insurance, alleging that she was 
named beneficiary therefor; that the said Adelaide Naftel 
Rosenschein, mother of the insured, also claims entitlement 
to the proceeds of the insurance contract, alleging that she 
is beneficiary thereof. That because of the conflicting 
claims of the plaintiff, Louise W. Rosenschein, and the de¬ 
fendant, Adelaide N. Rosenschein, this defendant, the 
United States of America, cannot safely pay the proceeds 
of such insurance except upon a finding by this Court as 
to the person or persons entitled to receive the same. That 
this defendant is and has at all times been ready and will¬ 
ing to pay such insurance benefits, and is now ready and 
willing to pay the same to such person or persons as the 
Court may direct. 

Wherefore, premises considered, this defendant prays 
the Court to enter such order or orders as may be proper, 
directing this defendant as to the proper person or persons 
to whom payment shall me made. 

Edward M. Curran, 

United States Attorney. 

D. Vance Swann, 
Attorney, Department of Justice. 

I certify that a copy of the foregoing answer was on 
this 20 day of July 1945, mailed to Mr. Warren E. Miller, 
1109 Earle Building, Washington, D. C., attorney for plain¬ 
tiff. 

D. Vance Swann, 
Attorney, Department of Justice. 
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Memorandum Opinion of Letts, D. J. 

177 IN THE 

DISTRICT COURT OF THE UNITED STATES, 
For the District of Columbia. 

Civil Action No. 29,101. 

-o- 

Mrs. Louise W. Citron, 

Plaintiff, 

against 

United States and Adelaide N. Rosenschein 

Defendants. 


-o- 

This is an action upon a contract of National Service 
Life Insurance wherein the Government admits liability. 
There is a dispute, however, between Louise H. (Rosen¬ 
schein) Citron, the remarried widow of the insured, and 
Adelaide Naftel Rosenschein, the mother of the insured, 
each of whom claims entitlement to the proceeds under the 
contract as beneficiary thereof. The undisputed facts are 
as follows: 

Robert I. Rosenschein entered the military service as a 
cadet in the Army Air Force on January 22, 1942, and he 
applied for and was granted a $10,000 contract of National 
Service Life Insurance, effective January 22, 1942, for 
which he named his mother, Adelaide Naftel Rosenschein, 
principal beneficiary, and his father, David Rosenschein, 
contingent beneficiary. On the 6th day of February, 1943, 
he was married to Louise Hope Winer. On July 3,1943, he 
was killed in an aeroplane crash. At the time of his death 
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his contract of insurance was in full force and effect and 
the same matured by reason of death. 

Certified photostatic copies of the Adjutant General’s 
Office records, offered in evidence, bear a notation therein 
that Adelaide Naftel Rosenschein is the principal benefi¬ 
ciary, and David Rosenschein is the contingent beneficiary. 
This notation appearing in the service record has lines 
drawn through it, and on another page of the record ap¬ 
pears the notation that Louise H. Winer Rosenschein is 
the principal beneficiary, and that Adelaide Naftel Rosen¬ 
schein is the contingent beneficiary. This record does not 
indicate what is meant by the term beneficiary; that is, 
whether the beneficiary is for insurance or for some other 
purpose. The record also contains a photostatic copy of 
W.D., A.G.O. Form 41 (Change of Beneficiary) wherein it 
is stated that Louise H. Winer Rosenschein is the principal 
beneficiary, and Adelaide Naftel Rosenschein and David 
Rosenschein are contingent beneficiaries. This form is re¬ 
lied upon by the plaintiff as constituting a change of bene¬ 
ficiary of the National Service Life Insurance from the 
mother of the insured to herself. 

178 The testimony of Colonel J. F. O’Brien, who was in 
charge of the insurance program of the War De¬ 
partment during the period in question, was to the effect 
that W.D., A.G.O. Form 41 was originally designed for the 
purpose of designating a beneficiary for the six months 
gratuity pay which is payable in certain cases if death oc¬ 
curs while in the active service, and that it was never in¬ 
tended to be used for the purpose of changing the benefi¬ 
ciary of insurance. Colonel O’Brien further testified, how¬ 
ever, that notwithstanding the fact that the sole purpose 
of this form was for the naming of the beneficiary for the 
gratuity pay, nevertheless, it w*as erroneously used by 
army officials both at home and abroad for the purpose of 
effecting a change of beneficiary for insurance. 
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In support of her contention that the form was used in 
this case for the purpose of changing the beneficiary for in¬ 
surance, the plaintiff testified that she met her husband 
at the Army Air Base at Albuquerque, New Mexico, on the 
morning of February 16, 1943, and that she accompanied 
him to the Finance Office of the camp, and that he requested 
the clerk in charge to give him a form in order that he 
might change the beneficiary of his National Service Life 
Insurance; that the form was given to Rosenschein by the 
clerk, and that they returned to the post exchange, where he 
proceeded to fill out such form in his own handwriting. 
She identified the photostatic copy of W.D., A.G.O. Form 41 
as being the form which was handed her husband by the 
clerk and which was filled out in her presence. It is noted 
that the date upon this form is filled in by typewriter and 
bears the date February 27, 1943. This form was never 
filed in the Veterans Administration, however, after the 
death of the insured and pursuant to a request of the Vet¬ 
erans Administration, a second photostatic copy of W.D., 
A.G.O. Form 41, dated May 15th, 1943 was forwarded to 
that agency by the War Department. In that form it was 
stated that Louise H. Winer Rosenschein was principal 
beneficiary, and that Adelaide Naftel Rosenschein and 
David Rosenschein were contingent beneficiaries. This 
form was not regarded as a change of beneficiary by the 
Veterans Administration, and the claim of the widow was 
denied. 

179 The National Service Life Insurance Act of 1940, 
as amended, specifically authorized the insured to 
designate his mother as the beneficiary of his insurance 
and “subject to regulations” it also authorized him to 
change the beneficiary to his wife without the consent of 
his mother. 54 Stat. 1009, 38 U. S. C. A., 902(g). 

The applicable regulation, as promulgated by the Ad¬ 
ministrator pursuant to his statutory authority provides 
“ # * * a change of beneficiary to be effective must be made 
by notice in writing signed by the insured, and forwarded 
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to the Veterans Administration by the insured or his agent, 
and must contain sufficient information to identify the in¬ 
sured. Whenever practical such notice shall he given on 
blanks prescribed by the Veterans Administration. Upon 
receipt by the Veterans Administration, a valid designation 
or change of beneficiary shall be deemed to be effective as 
of the date of execution * * V’ The purpose of this regu¬ 
lation is to create a standard for effectuating a change of 
beneficiary and is intended largely for the protection of the 
Government against liability of payment to the wrong per¬ 
son, or double payment of benefits. Claffy v. Forbes, 280 
F. 233; Peart v. Chaze, 13 F. 2d 908; Chinchiarelli v. U. S., 
26 F. 2d 484; Farley v. U. S., 291 F. 238; Bradley v. U. S., 
et al., 143 F. 2d 573, cert, den., 325 U. S. 793. 

The burden is upon the widow, who claims as substitute 
beneficiary, to show that the insured during his lifetime 
effected a valid change of beneficiary from his mother to 
her. Strict compliance with the regulation above quoted 
is not an absolute requisite to the maintenance of this 
180 burden of proof, for if Rosenschein intended to 
change the beneficiary of his insurance and did every¬ 
thing reasonably within his power to accomplish this pur¬ 
pose, the Court must treat as done that which the insured 
intended to be done. See Bradley v. United States, et al., 
supra, and cases therein cited, and Roberts v. United States, 
et al., as yet unreported, decided by the Fourth Circuit 
Court of Appeals on November 11, 1946. 

It is an avowed purpose of the law that the intention of 
a soldier with respect to the designation of a beneficiary 
of insurance shall be ascertained and carried into effect. 
This soldier had the clear right to change the beneficiary 
of his insurance when and as he wished. The rule stated 
requires only that he shall have formed the intention to 
make the change and have done some affirmative act to 
effectuate his purpose. In an effort to carry out his in¬ 
tention he did that wffiich was most natural and reasonable 
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in the circumstances in which he was placed. He was in 
the military service of his country; his time, movements 
and conduct were controlled and dominated by his superior 
officers. He had no place to turn for advice or assistance 
in effectuating his purpose other than to his superiors in 
the service; he presented himself at the finance office and 
requested an appropriate form by the use of which he might 
effect a change of his beneficiary for insurance; he accepted 
form W.D., A.G.O. 41 and used same as the proper form for 
the change of his beneficiary. 

The evidence clearly shows that the deceased veteran 
intended to effectuate a change, making his wife the bene¬ 
ficiary of his National Service Life Insurance. In using 
the form provided by the finance office and lodging it with 
that office when properly executed he did all that reason¬ 
ably might be expected of him to accomplish his purpose 
and effectively change his beneficiary. The facts of this 
case bring it fully within the rule above announced. 

Counsel for plaintiff will present for settlement 
181 findings of fact, conclusions of law and a judgment 
form consistent herewith. 


Filed 1/29/47. 


F. Dickinson Letts, 
Justice. 
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Findings of Fact and Conclusions of Law 

182 IN THE 

DISTRICT COURT OF THE UNITED STATES 
Foe the District of Columbia 
Civil Action No. 29,101 

-o- 

Mrs. Louise W. Citron, 


Plaintiff, 


against 

United States of America and Adelaide N. Rosenschein, 

Defendants. 


-o- 

This cause having come on for trial before the Court, 
without a jury, on the 18th day of November, 1946, a trial 
by jury having been expressly waived in writing by the 
parties; and it appearing to the Court that the only con¬ 
troversy in this cause is whether the plaintiff, Mrs. Louise 
W. Citron (formerly Mrs. Louise W. Rosenschein), or the 
co-defendant, Adelaide N. Rosenschein, is entitled to the 
proceeds of the National Service Life Insurance policy 
■which is the subject matter of this litigation; and it fur¬ 
ther appearing to the Court that the defendant, United 
States of America, is ready and willing to pay the pro¬ 
ceeds of the policy to the person that the Court determines 
is entitled thereto. 

And the Court having duly considered the pleadings, the 
evidence, the briefs filed by the parties, and the argument of 
counsel, and being fully advised in the premises, hereby 
makes the following findings of fact and conclusions of law: 
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L 

That Robert L Rosenschein (hereinafter referred to as 
the insured), while in the military service of the United 
States, applied for and was granted a Ten Thousand Dol¬ 
lar ($10,0000) policy of National Service Life Insurance, 
effective January 22, 1942 (identified as policy No. 
183 N-6 037 434), for which he named his mother, Adelaide 

Naftel Rosenschein, as the principal beneficiary, and 
liis father, David Rosenschein, as the contingent beneficiary; 
that on the 6th day of February, 1943, the insured was 
married to Louise Hope Winer; that on May 15, 1943, the 
insured duly changed the beneficiary of the said policy 
from the defendant, Adelaide Naftel Rosenschein, as prin¬ 
cipal beneficiary, and his father, David Rosenschein, as the 
contingent beneficiary, to his wife, Louise W. Rosenschein 
(now Louise W. Citron), as principal beneficiary, and his 
mother and father as the contingent beneficiaries; that the 
insured died on July 3,1943, on which date the said policy 
was in full force and effect. 

n. 

That prior to the institution of this action the plaintiff 
duly filed in the Veterans * Administration a claim for the 
insurance involved in this litigation, and that the said claim 
was denied by the Veterans’ Administration. 

IH. 

That the plaintiff was born on November 15, 1923. 

Conclusions of Law 

I. 

That the Court has jurisdiction of the subject matter of 
this litigation and the parties hereto. 
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n. 

That the plaintiff, Louise W. Citron, is entitled to judg¬ 
ment against the defendant, the United States of America, 
for the death benefits under the $10,000 policy of National 
Service Life Insurance herein sued upon; and that the co¬ 
defendant, Adelaide N. Rosenschein, is not entitled to re¬ 
cover anything of and from the defendant, the United 
States of America, under the said policy. 

184 IIL 

That Warren E. Miller, attorney for the plain¬ 
tiff, is entitled to a reasonable attorney’s fee for the serv¬ 
ices he has rendered the plaintiff in this action, which fee 
the court fixes as ten per centum (10%) of the amount of 
the installments which have accrued to the plaintiff to date, 
and ten per centum (10%) of any and all installments which 
may hereafter be paid to the plaintiff by virtue of and pur¬ 
suant to this judgment. 

Let judgment be entered accordingly. 

This 28th day of April, 1947. 

F. Dickinson Letts, 
Justice. 

Approved as to form: 

George Morris Fay 
U. S. Attorney 

D. Vance Swann 
Atty. Dept, of Justice 
Attys. for Deft. U. S. A. 

Warren E. Miller 
A tty. for plaintiff 

Filed 

April 27, 1947 

Charles E. Stewart, 
Clerk. 
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Judgment 

IN THE 


DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 
Civil Action No. 29,101 

-o- 

Mrs. Louise W. Citron, 

Plaintiff, 

against 

United States of America and Adelaide N. Rosenschein, 

Defendants. 


-o- 

The Court having made findings of fact and conclusions 
of law in favor of the plaintiff, Mrs. Louise W. Citron (for¬ 
merly Mrs. Louise W. Rosenschein), it is by the Court, this 
28th day of April, 1947, 

Ordered, adjudged and decreed, as follows: 

1. That the co-denfendant, Adelaide N. Rosenschein, 
recover nothing of and from the defendant, the United 
States of America, under the $10,000 policy of National 
Service Life Insurance herein sued upon. 

2. That the plaintiff, as the last designated principal 
beneficiary under the said policy, have and recover of and 
from the defendant, the United States of America, the 
death benefits under the said policy, the rate of the monthly 
installments and the aggregate sum of the installments 
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which have accrued to date to be computed by the Veterans 1 
Administration after the plaintiff has been afforded an op¬ 
portunity to make an election as to the method of settle¬ 
ment she desires. 


3. That the defendant, the United States of America, 
deduct 10 per centum (10%) of the total sum of the install¬ 
ments which have accrued to the plaintiff to date, and also 
10 per centum (10%) of any and all future installments 
which may be paid to the plaintiff under the said policy, 
by virtue of and pursuant to this judgment, and pay the 
same to Warren E. Miller, her attorney of record, for serv¬ 
ices rendered on behalf of the plaintiff in this action. 


Approved as to form: 

Geobge Morris Fay, 

U. S. Atty. & 

D. Vance Swann, 

Atty. for Dept, of Justice 
Attys. for Deft. U. S. A. 


F. Dickinson Letts, 
Justice. 


Filed 

April 28, 1947 

Charles E. Stewart, 
Clerk. 
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IN THE 


United States Court of Appeals 

foe the District of Columbia 


No. 9623 


ADELAIDE N. ROSENSCHEIN, 
against 


Appellant, 


LOUISE W. CITRON, 

AND 


Appellee, 


UNITED STATES OF AMERICA, 

Defendant 


APPELLEE’S BRIEF 
Counterstatement of Case 

On January 22, 1942, Second Lieutenant Robert Rosen- 
schein, AAF (insured) while in the Armed Service of the 
United States was issued a $10,000 policy of National Serv¬ 
ice Life Insurance, naming Adelaide N. Rosenschein, his 
mother (appellant), as the principal beneficiary of the in¬ 
surance. On February 6, 1943, he married appellee. 

Appellee testified (T-17 et seq.) that at Kirtland Field, 
Albuquerque, New Mexico, a few days after her marriage 
to insured, they went together to the Finance Office at the 
Field and the insured requested from the clerk behind the 
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counter “a form to change his beneficiary in his National 
Life Insurance’’ (T-19). She stated that this clerk, whose 
name was unknown, gave the insured WD-AGO Form 41, 
“Designation of Beneficiary” (Plaintiff’s Exhibit 2). The 
insured and appellee then went to the Post Exchange at 
which place the insured filled out the Form WD-AGO 41 
(Plaintiff’s Exhibit 2) in the presence of his wife and an¬ 
other officer (T-16). This was in February, 1943. 

Joseph F. O’Brien testified (T-34 et seq.) that from 
January 7, 1942, until April 27, 1943, he was Assistant 
Officer in Charge or Officer in Charge of the War Depart¬ 
ment Program on National Service Life Insurance for 
Military Personnel under Article IV of the War Act. He 
stated that it was part of his duties to supervise from the 
Washington Office all questions pertaining to National Serv¬ 
ice Life Insurance insofar as the Army was concerned. Col. 
O’Brien said (T-36) that in the late fall of 1942 he learned 
that WD-AGO Form 41 (Plaintiff’s Exhibit 2), which was 
originally designed for use in connection with six months’ 
gratuity pay was being erroneously used by military per¬ 
sonnel both at home and abroad “to change beneficiaries of 
National Service Life Insurance.” He said that based 
upon his recommendation a revision of WD-AGO Form 41 
was made in September, 1943 (Plaintiff’s Exhibit 3) which 
carried a new heading making it clear that the form should 
not be used in connection with National Service Life In¬ 
surance. 

The insured was killed in an airplane crash on July 3, 
1943, and on July 28, 1943, the War Department sent a 
“Report of Death” (Plaintiff’s Exhibit 6) to the Veterans 
Administration which reflects (Item 9) “Beneficiary: Mrs. 
Louise Rosenschein. Relationship: Wife. ’ ’ 

The appellant offered no testimony, the case vras tried 
without a jury, the defendant, United States of America, 
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occupied the role of stakeholder, and judgment was for 
appellee. 

Summary of Argument 

The only question before the trial court in this case was 
whether or not the insured, Robert Rosenschein, executed 
a change of beneficiary for his National Service Life In¬ 
surance from his mother, Adelaide N. Rosenschein (appel¬ 
lant), to his wife, Louise, appellee. 

The evidence adduced by the appellee clearly sustained 
her burden of showing that a change did occur. The un¬ 
disputed evidence showed that this newly married soldier 
gave effect to his intention to change the beneficiary of his 
life insurance by executing the form he w r as given for that 
purpose at the Army Finance Office which was charged with 
the duty of handling such matters at army installations. 
The insured, therefore, did everything reasonably within 
his power to accomplish his intention, and under such cir¬ 
cumstances the Court must treat as done that which the 
insured intended to be done. 

In this jury waived case the evidence fairly supports the 
conclusion of the Trial Court and this result should not 
be disturbed. 

Argument 

The standard to be applied in a case of this kind is well 
defined. It provides for the most liberal construction of 
the facts so as to give effect to the manifest intent of a 
soldier. Here we have a newly married soldier attempting 
to do a very normal thing—to provide for the welfare of 
his bride. Within a short time after their marriage we 
see him seeking out what he knew to be the proper army 
office from which to get the proper form to carry out his 
manifest intent. It now appears that through no fault of 
his own he was given the wrong form for this purpose by 

2 / 
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the War Department. Apparently he was not the only 
soldier that was given that wrong form because, as Col. 
O’Brien testified, the improper use of this Form WD-AGO 
41 was sufficiently widespread to be brought to his atten¬ 
tion in Washington and to lead ultimately to the revision 
of the form in September, 1943. It is obvious that the 
insured was given the wrong form because this occurred 
in February, 1943. The insured, howrever, had no way of 
knowing that this w*as an improper form since the very 
nature of military life required him to rely upon the army 
service having a particular function to perform, and there 
was nothing on the face of the form to show’ it w’as designed 
for another purpose. By the time the form was corrected 
he w’as dead. 

In Bradley v. U. S., 143 F. 2d 573 (C. C. A.—10th Circuit, 
May 30, 1944) the Court, after stating that the burden 
of proof w’as upon the one seeking to show r a change of 
beneficiary, said at page 576: 

“Strict compliance with the applicable regulations 
is not however requisite to the maintenance of that 
burden of proof. It is the generally accepted rule in 
cases involving policy provisions for change of bene¬ 
ficiary , that if the insured has manifested a desire and 
intent to change the beneficiary of his insurance, and 
has done everything reasonably within his power to 
accomplish this purpose, leaving only ministerial acts 
, to be performed by the insurer, courts of equity will 
treat as done that which ought to be done, thereby 
giving effect to the intent of the insured. • * • 

With respect to regulations pertaining to the author¬ 
ized change of beneficiary in War Risk Insurance 
Cases, the courts have brushed aside all legal tech¬ 
nicality in an effort to effectuate the manifest inten¬ 
tion of the insured.” (Italics supplied.) 

The insured did everything which could have been 
reasonably expected of him to change the beneficiary. 
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There was no necessity for him to do more than he did. 
There is no regulation or rule of law which requires a 
surplusage in this regard. Then too, the Army itself 
thought he had accomplished the change because it listed 
the wife (appellee) as beneficiary on its Report of Death 
of the insured (Plaintiff’s Exhibit 6) which was sent to 
the Veterans Administration on July 28, 1943. This Re¬ 
port of Death which included the insurance application 
number (6037434) of the deceased would not have been 
sent to the Veterans Administration if the beneficiarv 
designation in it referred to anything except his insurance. 
Gratuity pay is disbursed only by the War Department 
and not by the Veterans Administration. A further ex¬ 
amination of this Report of Death shows that the Vet¬ 
erans Administration stamps thereon reflect a routing to 
the “Life Insurance Claims Division” of the Veterans 
Administration. On the other hand, there was no evi¬ 
dence whatsoever produced to show that the insured had 
an intention contra to that normally evinced by a newly 
married man and as expressed in the Form 41 which he 
executed in the belief that he was validly effectuating this 
intention, that is, to change the beneficiary of his insurance 
to his wife. 

The Court decisions leave no doubt that the act (by 
which an intention to change a beneficiary of insurance is 
carried into effect) need not conform to any rigid specifi¬ 
cations. The Veterans Administration Regulation on this 
subject provides that a change of beneficiary to be effec¬ 
tive must be made by notice in writing signed by the in¬ 
sured and forwarded to the Veterans Administration by the 
insured or his agent, must contain information to identify 
the insured, and whenever practical, such notice shall he 
given on blanks provided by the Veterans Administration. 
(Italics supplied) 
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The facts here show a substantial compliance with this 
regulation. The Form 41 was in writing, was signed by 
the insured and was given by him to his agent (the United 
States) for proper handling. The form of the notice is 
immaterial even under the regulation. The only thing re¬ 
maining to be done were “the ministerial acts” (Bradley 
v. U. S., supra) of the insurer. The insured had no control 
over when or how these acts were to be accomplished. 

In Woods v. U. S., 69 F. Supp. 760, the Court found the 
act which changed the beneficiary to be the execution of a 
form of the character here used, to wit WD-AGO Form 41: 
and in Van Doren v. U. S. et al, 68 F. Supp. 222, the execu¬ 
tion of a WD-AGO Form 41 by the insured was alone held 
sufficient to change the beneficiary. At page 223 of its 
decision the Court said: 

“The instrument speaks for itself and requires no 
oral explanation of its meaning—it w*as not necessary 
to address the instrument to the Veterans Adminis¬ 
tration.” 

In Egleston v. U. S. 71 F. Supp. 114, the Court held that 
a letter written to the wife giving her the address of the 
Veterans Administration “so you can have my insurance 
changed” was sufficient even though it did not reach the 
Veterans Administration until after the death of the in¬ 
sured. Walker v. U. S. 70 F. Supp. 422 goes even further 
to give effect to the insured soldier’s manifest intent and 
holds that strong circumstantial evidence that the insured 
acted to change his beneficiary was sufficient. 

The same results have been reached by the Courts in 
deciding changes of beneficiary under contracts of War Risk 
Insurance issued by the government to W T orld War I 
soldiers. The regulation of the Bureau of War Risk In¬ 
surance relating to this insurance was similar to the one 
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of the Veterans Administration relating to National Serv¬ 
ice Life Insurance. It provided: 

“(1) Every change of beneficiary shall be made in 
writing and shall be signed by the insured and be wit¬ 
nessed by at least one person. No change of bene¬ 
ficiary shall be valid unless and until it is recorded in 
the Bureau of War Risk Insurance. A change of 
beneficiary shall, wherever practicable, be made upon 
blanks prescribed by the bureau.” 

In Farley et al v. U. S., 291 F. 238, where the controversy 
was whether the deceased, in his lifetime, made a regular 
and legal change of beneficiary of his War Risk Insurance, 
the insured applied for a blank form with which to change 
the designation of his beneficiary, which was given him. 
This was incorrectly filled out and the company clerk 
pencilled in the notes on these blanks, but being busy, threw 
them with another pile of papers on his desk, but no evi¬ 
dence was offered to show what was done with the papers 
and no trace was found of them after the insured died. 

i 

The Court after reviewing the authorities stated at page 
241 of its decision: 

“ * * * The purpose of the rules, of course, is 

to provide a formula for effectuating the change of 
beneficiary; but they are intended, also, largely for the 
benefit of the bureau, in order to protect the United 
States against liability of payment to the wrong per¬ 
son, or double payment of benefits. Such is obviously 
the intendment voiced by the declaration that no 
change of beneficiary shall be valid unless and until 
it is recorded in the Bureau of War Risk Insurance, 
and the admonition that whenever practicable the 
change shall be made upon blanks prescribed by the 
Bureau. 

“Military discipline is usually strict and rigorous, 
and in the present instance the insured was required 
to designate the change of beneficiary upon blanks 
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prescribed by Army regulations. Farley attempted, in 
perfect good faith, to comply with the regulations, and 
procured a blank or blanks designated for use in 
making a proper change of beneficiary. * * * ” 

“None of the blanks were so signed by a witness; 
nor were they filled in at typewriting, another require¬ 
ment imposed upon the soldier by Lieut. Steel, who 
was then in immediate charge of the miscellaneous 
detachment # ' 

“It is true that the blanks signed by Farley and 
presented to the clerk were not filled out as the rules 
required; neither were the two blanks filled in, when 
signed by him, in the presence of the clerk; but Farley 
did exactly what he was directed to do, and all he was 
directed to do, by the clerk in charge. Having done 
this, he went away, no doubt feeling fully persuaded 
that he had done all that was required of him for 
formally effectuating change of beneficiary. The forms 
were simple in structure, and all that was required was 
the use of an original form, with the designation of the 
substituted beneficiary, and a showing that he or she 
came within the permitted classes of beneficiaries. 

This change of beneficiary was not recorded in the 
Bureau of War Risk Insurance. 

In holding that Farley’s change was effective and legal, 
the Court said: 

“Now t , to conclude, I am persuaded that Farley did 
all that he could reasonably be expected to do to perfect 
his transfer of beneficiary under the attending condi¬ 
tions and circumstances. The Army officers completely 
dominated his actions, and, in so doing, they cannot 
properly be held to be his agents; nor would it be 
just and equitable to treat such Army officers as his 
agents in disposing of the applications, as by the 
regulations required, when left with the clerk in the 
orderly office. If the clerk had done his duty under 
the prescribed regulations, the duty which was imposed 
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upon him by the military authorities, and which he 
customarily observed, Farley would not have suffered 
any default.” 

In the case of Steele v. SuwcUski, 75 F. 2d 885 (7 C. C. A.), 
it was contended that there was a change of beneficiary 
where the insured originally named his father beneficiary, 
who was awarded the insurance after the soldier died Janu¬ 
ary 4, 1918. The father died November 27, 1930, and on 
December 10, 1930, the Veterans Bureau was sent a letter 
written June 11, 1918 by the soldier to the person contend¬ 
ing that this was a designation of beneficiary. It desig¬ 
nated her as a co-beneficiary and residuary beneficiary 
under the policy. The Court held that this letter which 
was written to the beneficiary in 1918 and not received by 
the Veterans Bureau until over 12 years after the soldier’s 
death, was sufficient to notify of a change of beneficiary, 
citing Claffy v. Forbes , 280 F. 233: 

“In that case the deceased soldier had addressed a 
letter to his mother and father in which he said: 

• * I have also made out a $10,000 life insur¬ 

ance to you. If I should be killed, it will be paid to 
you, $57.50 a month for 20 years, and I wish that if 
you should not live to get it all, that you make it so 
that Agnes would get it.’ ” (Agnes was the minor 
niece of the soldier.) The Court said: 

“The intent to designate the niece as residuary 
beneficiary is explicitly established. Does the fact that 
the designation was by misapprehension of the laws 
sent to the mother, instead of the bureau, defeat the 
soldier’s intent and right granted him under the in¬ 
surance contract and law? 

“This inquiry must be answered in the negative. 
Is the designation made in harmony with the regula¬ 
tions at the time it was received by the bureau suf¬ 
ficient? Yes.” 
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In Claffy v. Forbes, 280 F. 233, it is stated: 

“The only purpose of the regulations, having rela¬ 
tion to change of beneficiary, is to enlarge the right 
of the insured, and to protect the insurer. To hold the 
designation in the letter sufficient does not change the 
liability of the insurer, and is within the privilege 
granted the insured. The brothers and sisters of the 
deceased soldier have no right, except that of blood 
relationship, and all right is determined against them 
by the expressed designation by the deceased in har¬ 
mony with the regulations at the time it was presented. 
The execution and receipt of designation must be taken 
together. It takes both to conclude the issue, and 
form, formality, and legal technicality must give way 
to common sense and remedial justice, when all doubt 
is removed as to the intent of the deceased soldier; 
and when the purpose of the law has been complied 
with, there should be no hesitancy in carrying out the 
express wish of such decedent The letter is a desig¬ 
nation signed by the insured and the fact that it was 
sent to the mother to make the final designation, in 
the event of her death, instead of being sent to the 
bureau for record, should not defeat it. 

“All that is necessary is that the real wish and 
purpose of the soldier, who exposed his life in the 
army for the safety of the government, should suf¬ 
ficiently appear (notes, Cooper’s Justinian, p. 496, 
R.E.; Gifts Inter Vivos, Jaen-Marie Ricard, printed 
in Paris in 1754, p. 332); nor is it vital that notice of 
designation should be received by the bureau prior to 
the death of the insured.” 

In Ambrose v. U. S., 15 F. 2d 52, the insured’s sister was 
named beneficiary and awarded insurance. The soldier 
in conversations with his sisters and in letters stated that 
for convenience he would designate Alice as beneficiary with 
the understanding that both his sisters and his brothers 
would share equally. Following his death in 1918 Alice 
divided the insurance until 1924 as directed by the in- 
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snred. The Court held that the letters to his sister Alice 
expressing his wish for an equal division between his 
brothers and sisters was the equivalent of a written re¬ 
quest to the bureau to include them as beneficiaries and 
the brothers and sisters as designated beneficiaries became 
entitled to an equal division. 

In United States v. Tuebert, 57 F. 2d 895, the insured 
named his sister as beneficiary and then married, and on 
an application for compensation and vocational training, 
stated that his wife was beneficiary. This was held suf¬ 
ficient to indicate his intention to change the beneficiary. 

In Peart v. Clnaze, 13 F. 2d 908, where the insured named 
his son beneficiary and wrote letters to the Veterans Bu¬ 
reau stating that he wished to change the beneficiary to 
his mother, it was there contended, as here, that the bene¬ 
ficiary could only be changed by a strict compliance with 
the regulations, but the Court held, notwithstanding Vet¬ 
erans Bureau regulations similar to the regulation here 
under consideration, that the mother was entitled. 

In Johnson v. White, 39 F. 2d 793 (C. C. A. 8), the in¬ 
sured being a single man, designated his sister beneficiary. 
Thereafter he married and wrote to his wife stating: 

“As I told you, I am going to have my policy changed 
from Esther to you for it is my will and wish for you 
to have it. I told Orby (a brother) to watch the mail 
box and send it to me for I want you to have it.” In 
a later letter, dated November 4, 1918, addressed to 
the plaintiff, the insured said: ‘ ‘ Say, dear, I guess you 
will get your allottment in little while. I am still try¬ 
ing to change my insurance to you.” 

Holding there was a valid change, the Court stated: 

“When the insurance was applied for he was un¬ 
married, as was also his sister, and naturally enough 
he then designated her as the beneficiary. Later he 
was married to the plaintiff. The sister was neither 
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actually, legally, nor morally a dependent upon him, 
whereas his wife was at least legally and morally so 
dependent. The very purpose of the act of Congress 
providing for this class of insurance was ‘to give in¬ 
surance to those who had entered the military and 
naval service and to protect those who were dependent 
upon them.’ Hcbnholz vs. Horst (C.C.A.), 294 F. 417, 
420. The insured owed a legal duty to support his 
wife and the most natural thing for him to have done 
under all the circumstances was to have named her 
as beneficiary in his war risk insurance, instead of 
his sister. 

“It is urged on behalf of appellee that the change 

of the beneficiarv was not made in the manner re- 

* 

quired by the regulations, and that the change could 
only be made in the manner as provided. The regula¬ 
tions, however, were largely for the protection of the 
government, and could be waived by the government. 
Deceased w’as in the military service and made an 
effort, in good faith, to have this policy changed. He 
applied to the officers in charge of that branch of the 
service, requested them to make the change, and was 
given what seemed to him assurance that the change 
either had been or would be made. The evidence is 
convincing that the insured intended to change the 
beneficiary and name the plaintiff instead of his sister 
as such beneficiary. Mere intention so to do is not 
sufficient, but here this intention was followed by 
acts through which he attempted to accomplish this 
change. Not only did the insured express his purpose 
and intention to make this change, but he did every¬ 
thing he might reasonably have been expected to do, 
under the circumstances, to effectuate such change. 

“As said by Mr. Justice Holmes in White vs. United 
States , 270 U. S. 175, 46 S. Ct. 274, 275, 70 L. Ed. 530, 
in referring to a contract of war risk insurance, ‘the 
insurance was a contract, to be sure, for which a 
premium was paid, but it was not one entered into by 
the United States for gain. All soldiers were given 
a right to it and the relation of the Government to them 
if not paternal was at least avuncular. There was a 
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relation of benevolence established by the Govern¬ 
ment at considerable cost to itself for the soldier’s 
good. It was a new experiment in which changes 
might be found necessary, or at least, as in this case, 
feasible more exactly to carry out his will.’ See, also, 
Gregg vs. United States (C.C.A.), 15 F. (2d) 8. The 
intention, desire, and purpose of this soldier should, 
if it can reasonably be done, be given effect by the 
courts, and substance, rather than form, should be the 
basis of the decisions of courts of equity. The clearly 
expressed intention and purpose of the deceased to 
have his wife named as the beneficiary in this insur¬ 
ance should control, and should not be thwarted by 
the fact that all the formalities for making this pur¬ 
pose effective may not have been complied with.” 

The Courts have consistently held that it is not neces¬ 
sary that the change of beneficiary reach the insurer 
(Veterans Administration) during the lifetime of the in¬ 
sured to be effective. Farley v. U. S., 291 F. 238; Steele v. 
Suwalski, 75 F. 2d 885 (7 C.C.A.); Claffy v. Forbes , 280 F. 
233; Ambrose v. U. S., 15 F. 2d 52; Johnson v. White, 39 
F. 2d 793 (C.C.A. 8); Collins v. U. S., et al., 161 F. 2d 64 
(C. C. A. 10th Circuit); Egleston v. U. S., 71 F. Supp. 114 
(Dist. Ct. Illinois). 

The appellant relies principally upon Bradley v. U. S., 
143 F. 2d 573 as supporting its position that a change of 
beneficiary has not occurred. We think that case is clearly 
distinguishable from this on the important facts. There 
the Court found that the “confidential personal report” 
executed by the insured and relied upon as a change of bene¬ 
ficiary was designed for the purpose of maintaining accurate 
personal records of all officers of the Air Corps. They 
found no evidence that it had been used or intended to 
be used for a change of beneficiary. In fact, the form on 
its face tended to negative such use. In the present case, 
however, we have direct positive and uncontradicted evi- 
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dence that the Form WD-AGO 41 was used to effect a 
change in the beneficiary of insurance, and further, that it 
had been used on numerous other occasions by other soldiers 
for the same purpose. Also, the "VVD-AGO Form 41 con¬ 
tained nothing on its face which was inconsistent with its 
use to change an insurance beneficiary. This was recog¬ 
nized by the War Department in the revision of the form. 
It is clear that the Bradley decision is not contravened by 
the action of the Court here, because the facts materially 
differ in this case and the Bradley case. 

In Roberts v. U. S., 157 F. (2d) 906, the Fourth Circuit 
Court of Appeals distinguishes the Bradley case on the 
facts. In the Roberts case a brother officer saw insured 
change the beneficiary on several documents in favor of 
his wife at a Naval Station where they had traveled with 
their new brides for the purpose of changing the bene¬ 
ficiaries named in their insurance policies and in other 
documents in favor of wives. After insured’s death a 
change of beneficiary on his insurance policy was not 
found in the Veterans Administration but an executed 
WD-AGO Form 41 (same form used by Rosenschein) desig¬ 
nating the wife as beneficiary was produced. That Court, 
after considering this and the other evidence in the case, 
found a change of beneficiary of the insurance had been 
made and in distinguishing it from the Bradley case said 
at P. 909: 

“We are in accord with the views expressed in Brad¬ 
ley v. United States r 10 Cir., 143 F. 2d 573, where it is 
said that in war risk insurance cases involving change 
of beneficiary the courts brush aside all legal technicali¬ 
ties in order to effectuate the manifest intention of 
the insured; and that if he manifests an intent to make 
a change and has done everything reasonably within 
his power to accomplish his purpose, leaving only 
ministerial acts to be performed by the insurer, the 
courts will treat that as done which ought to have been 
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done and give effect to the insured’s will. In the pend¬ 
ing case, we have found that the insured not only ex¬ 
pressed his intention to change the beneficiary in the 
policy, but also set in motion the machinery devised 
by the United States to accomplish the desired result. 
In this way he performed the affirmative act for the 
lack of which the majority of the court in the Bradley 
case concluded that the change of beneficiary had not 
been accomplished.” 

The Court is familiar with the line of decisions with re¬ 
spect to the review of findings on the facts presented to the 
lower Court, in jury waived cases, and clearly the decision 
of the Court below, who observed the witnesses who testified 
and found in favor of this appellee, was amply justified by 
the evidence submitted, which was substantial. It is not 
even necessary in this type of case to determine whether 
there was a preponderance of evidence. It is significant 
that no witnesses were called by appellants and the issue 
here for determination is not whether this Court could reach 
the same conclusion as the Court below, but whether the 
Trial Judge could reasonably have found as he did from 
the evidence adduced. 

Appellant’s Contentions 

Appellant contends that appellee was not a competent 
witness as to the insured’s statements with respect to 
change of beneficiary of insurance because of the limitations 
of Section 302 of Title 14 of the 1940 District of Columbia 
Code which reads as follows: 

“If one of the original parties to a transaction or con¬ 
tract has, since the date thereof, died or became insane 
or otherwise incapable of testifying in relation thereto, 
the other party thereto shall not be allowed to testify 
as to any transaction with or declaration or admission 
of the said deceased or otherwise incapable party in 
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any action between said other party or any person 
claiming under him and the executors, administrators, 
trustees, heirs, devisees, assignees, committee, or other 
persons legally representing the deceased or otherwise 
incapable party unless he be first called upon to testify 
in relation to said transaction or declaration or admis¬ 
sion by the other party, or the opposite party first 
testify in relation to the same, or unless the transac¬ 
tion or contract was made or had with an agent of the 
said deceased or otherwise incapable party, and said 
agent testifies in relation thereto.” 

There are a number of obvious reasons why this Code 
provision is not applicable to appellee’s testimony. 

In the first place, the appellee wras not a party to the 
transaction in question, that is, the execution of the WD- 
AGO Form 41. She was, as the form itself stated, the bene¬ 
ficiary of the transaction. The Code section cited relates 
clearly that it is a proscription against “one of the original 
parties to a transaction.” 

Secondly, this Court in Duckett v. Duckett, 134 F. 2d 527, 
77 U. S. Appeals D. C. 303, said in construing Section 302 of 
Title 14, D. C. Code, that it was designed to protect only 
persons legally representing a deceased against claims 
which may be fraudulent. The instant case does not in¬ 
volve any legal representatives of the deceased. 

Further, the case of Faunce v. Woods, 55 Appeals D. C. 
3305 F. 2d 753, cited by appellant as showing how rigid this 
section of the Code is construed does not even appear to 
involve the section. As far as can be determined from a 
reading of the case, the only statute involved w'as the 
Statute of Frauds. 

There are, of course, two other good reasons why the 
testimony of the appellee should be admitted. First, her 
testimony related to evidence that wrere part of the res 
gestae in this case, and second, because of necessity. The 
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insured was no longer able to testify as to what occurred 
and as to what his intentions were. The weight to be given 
to appellee’s testimony is another thing. This was some¬ 
thing for the trial court to determine because it had the 
opportunity to observe this witness and to fully relate her 
testimony to the other parts of the record. 

Appellant contends further that it was by virtue of her 
designation as beneficiary in WD-AGO Form 41 that ap¬ 
pellee received some $1600 in gratuity pay and that having 
accepted the gratuity pay under the designation in this form 
she is estopped to assert that same designation for insur¬ 
ance purposes. 

The doctrine of estoppel which the appellant seeks to 
invoke clearly involves the proposition of one accepting 
benefits under a contract or other document and at the 
same time refusing to accept the obligations created by the 
same contract or document. There is no such parallel 
situation involved here. 

In 31 Corpus Juris Secundum, Section 109b, page 349, it is 
stated that ‘ ‘ to create an estoppel by acceptance of benefits 
it is essential that the person against whom the estoppel is 
claimed should have acted with knowledge of the facts and 
of his rights and that the party claiming the estoppel should 
have been without knowledge or means of knowledge of the 
facts on which he bases his claim of estoppel, and that he be 
misled to his prejudice.” The record fails to support any 
of these requirements in this case. There is no showing 
that any of the converse items are present. The appellant 
has not been misled in any manner whatsoever nor has she 
been prejudiced in her claim for the insurance by appellee’s 
receiving the gratuity pay. 

Chipmcm et al. v. Montgomery, 63 N. Y. 221 cited in ap¬ 
pellant’s brief in support of this estoppel theory involved 
an attempt to allege the existence of a trust for the purpose 
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of giving the Court jurisdiction while at the same time de¬ 
nying the legal existence of the trust and claiming rights in¬ 
consistent therewith. There are no such inconsistent claims 
present here nor does the acceptance of the gratuity pay 
in any way require an election as to insurance benefits. 
If anything, it is the normal situation that the person who 
receives the gratuity payments is also the person who re¬ 
ceives the insurance benefits. 

And finally, the record does not support the alleged 
discrepancies in appellant’s testimony (see appellant’s 
brief page 4). 

There is nothing in the record which reflects that the 
WD-AGO Form 41 was dated February 16, 1943, but only 
that this was the date on which the form was signed by 
the insured. The form itself does not show on what date 
it was signed. It only shows it was witnessed on February 
27, 1943. This is easily understood in the light of work 
loads at Army installations during a war time period. It 
would appear perfectly normal for eleven days to elapse 
between the date of signing and the date of witnessing by 
a person in the Finance Office as evidently was the practice. 

There was no testimony by the appellee that the form 
was witnessed by Lt. Richter. She only said that Lt. 
Richter was present when the insured made out the form 
(T-16). Further, there was no testimony by the appellee 
that the date and place of execution were in the insured’s 
handwriting, and finally, the fact that the witnessing finance 
officer’s stamp showed the Adjutant’s Office rather than 
the post exchange is not indicative as to where the form 
was signed. It is only indicative of where the stamp was 
placed upon the form. 

Taken altogether it can be seen that the alleged dis¬ 
crepancies in appellee’s testimony are not sustained by 
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the record and that the trial court was completely justified 
in giving, as it did, complete credence to her testimony. 

The remaining contentions of appellant have been dis¬ 
posed of in appellee’s argument in chief. 

Conclusion 

The judgment of the District Court should be affirmed. 
Respectfully submitted, 

David S. Allshouse, 
"Warren E. Miller, 
Attorneys for Appellee. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 9623 

ADELAIDE N. ROSENSCHEIN, 
against 

LOUISE W. CITRON 

AND 

UNITED STATES OF AMERICA, 


Appellant, 


Appellee, 


Defendant 


APPEAL FROM JUDGMENT OF THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


SUPPLEMENTAL BRIEF OF APPELLEE 

Since the filing of the Appellee’s Brief in the above- 
entitled case a number of additional cases bearing closely on 
the point involved in this appeal have been decided or 
brought to attention of appellee. These cases continue to 
stress the importance of giving effect to insured’s intent 
and in brushing aside legal technicality to do so. 

Mrs. Regina M. Shannon v. United States of America, 
Mrs. Lena Pirn Shannon, and Anna Lucile Shannon. This 
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case was decided by the District Court for the Northern 
District of Georgia, Atlanta Division on August 6, 1947. 
As far as is known the decision of the Court has not been 
published. The case involved a contest between the mother 
of the deceased insured and his wife for his National Serv¬ 
ice Life Insurance. At the time the insurance was taken out 
insured was unmarried and he designated his mother as 
beneficiary. Later on he was married and no formal 
change of beneficiary of the insurance to the wife could be 
located. There was located, however, a Form WD-AGO 
#41 “Designation or Change in Address of Beneficiary” 
executed by the insured in which the wife was designated 
as beneficiary. Also the soldier wrote a letter to his wife 
in which he stated “Did 1 also tell you about that you are 
named beneficiary in my GI insurance?” 

The Court in this case found that a change of beneficiary 
to the wife had been made and stated: 

“Under the evidence in the record, the Court finds 
that the insured soldier believed by the execution of 
Form A.G.O. 41 that he had validly effected a change 
of beneficiary of his policy of insurance from his mother 
to his wife; that according to the information that he 
had, the execution of this form, referred to above, was 
the proper method of effecting a change, and that there¬ 
fore he understood that he had done all that was neces¬ 
sary to accomplish such purpose. No other logical 
conclusion can result from the nature of the form and 
the subsequent letters of reference to its execution, and 
the only thing not done was the filing of such a request 
with the Veterans Administration.” 

Mrs. Mabel Frances Vaughn v. The United States of 
America and Mrs. Ruby M. Vaughn. This case was decided 
bv the District Court of the United States for the Eastern 
District of Tennessee, Winchester Division. The facts were 
that no beneficiary designation of any kind could be found 
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for the National Service Life Insurance of the insured, and 
the controversy was between the mother and the widow of 
the deceased soldier. There were letters written by the 
insured prior to his marriage which indicated that he in¬ 
tended his mother to have the insurance and there was a 
letter written after the marriage which conveyed the idea 
that he intended his wife and mother to share the insurance. 
The Court, however, in its unpublished decision, found that 
a WD-AGO Form #41 executed by the insured after his 
marriage in which he named his wife as beneficiary was 
decisive and alloted the insurance to the wife. In com¬ 
menting upon the Form #41 the Court stated: 

“While this form, under the proof, was not applicable 
to insurance, the overwhelming proof is to the effect 
that the deceased soldier used it to name his wife as the 
beneficiary of his government insurance.” 

Stella Arzelia Villines and Isaac Martin ViUines v. 
United States of America and Hazel ViUines. This case 
was decided by the District Court for the Western District 
of Arkansas, Harrison Division. It was a suit for the Na¬ 
tional Service Life Insurance of a deceased veteran, in 
which the rival claimants are again the mother and the wife. 
The insured designated his mother as beneficiary at the 
time his insurance was taken out, and thereafter he was 
married. Letters of the insured show that he was deeply 
in love with his wife and on July 2, 1945, he addressed a 
letter to the Veterans Administration in which he requested 
that his insurance be changed from his mother to his wife. 
On August 4, 1945, the insured wrote his mother stating 
“Mother the insurance is made to you if anything hap¬ 
pens. ’ ’ 
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The Court found in this unpublished decision dated De¬ 
cember 18, 1947, for the wife and in doing so stated: 

“The letter written by the soldier to his mother on 
August 4, 1945, in which he stated the insurance was 
made to her if anything happened (finding of fact VIII) 
is not irreconcilable with his prior act in changing the 
beneficiary to his wife. His marriage to the defendant, 
Hazel Villines, occurred a short time before he left for 
overseas. There may have been a conflict between the 
wife and his family, or at the time he vrrote the letter he 
may have anticipated such a conflict and wished to avoid 
it. Armed hostilities in Europe had ceased and he, as 
well as most others in his position, undoubtedly thought 
that all immediate danger to his safety was removed. 
In view of the facts and circumstances then existing 
the letter referred to in finding of fact VIII is not suffi¬ 
cient to establish a revocation of the change in the bene¬ 
ficiary that he had made on July 2, 1945, through his 
commanding officer. ’ ’ 

In Mitchell v. United States, et al., 165 F. 2d 758 (C. C. A.- 
5), the Court found the affirmative act effecting a change of 
beneficiary of National Service Life Insurance from the 
mother to the wife in a form directed by the insured to the 
wife which stated in substance “I have taken out insurance 
and have made you my beneficiary.” The Court said: 

“It is said that a combination of intention and act 
is required, but to say in these insurance cases that 
though intention to change the beneficiary has been 
proved to the hilt, no effective formal act having been 
done no change can be held to have been made, is not 
brush aside technicalities very far” 

• •••••• 

“True it is not an actual change, but it is strong, al¬ 
most incontrovertible evidence of a change.” 

McKewen v. McKewen, et al., 165 F. 2d 761 (C. C. A.-5), 
found the change of beneficiary in an “Officer’s Data Sheet” 
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and another form both of which stated in effect that the 
beneficiary of the National Service Life Insurance was the 
wife. The Court stated in this case: 

“The intention, desire, and purpose of the soldier 
should, if it can reasonable be done, be given effect by 
the Court, and substance rather than form should be 
the basis of the decision where, as here the soldier’s 
intention to name his wife as beneficiary is evidenced 
by official documents executed by the soldier and de¬ 
livered to the insurer. His wishes should not be 
thwarted by the fact that proof of the use of the pre¬ 
scribed forms for accomplishing his intent was not 
available. White v. United States, 270 U. S. 175, 46 
S. Ct. 274, 70 L. Ed. 530. Cf. Claffy v. Forbes, D. C. 
280 F. 233 Roberts v. United States, 4 Cir. 157 F. 2d 
906.” 

Shapiro v. Shapiro decided by the Second Circuit Court 
of Appeals on March 4, 1948, and as yet unreported, was 
again a suit between the mother of the deceased insured 
who was designated beneficiary of his National Service 
Life Insurance prior to his marriage and the wife who 
claimed that a change of beneficiary had subsequently been 
made. Here again the Court found that a Form WD-AGO 
#41 “Designation of Beneficiary” had been used by the 
insured to change the beneficiary of his National Service 
Life Insurance, even though the official use of this form 
was for designation of a beneficiary for six months gratuity 
pay. 

“The findings of the trial judge that Shapiro had 
changed the beneficiary of his insurance policy are in¬ 
dubitably supported. It is most unlikely that when he 
signed Form No. 41 that he could have intended any 
other act than to change the beneficiary of his in¬ 
surance policy. Not only was there compelling oral 
testimony to support this view, but the form actually 
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signed was adequate in its language for that purpose. 
Moreover, it was quite futile to use it to designate 
the beneficiary of the six months’ gratuity because the 
widow would take in preference to the mother with 
or without any designation. Therefore, unless Shapiro 
was familiar with the complexities of the particular 
uses of the various army forms there was nothing to 
prevent his using the form given him when he wished to 
change the beneficiary of his insurance policy. In¬ 
deed, Lt. Dunn testified that at the time Form No. 41 
was used he did not know it was intended bv the War 
Department only to designate the beneficiary of the 
six months’ gratuity payment and he knew of no other 

form for use for life insurance. This testimonv of a 

* 

disinterested witness is strengthened by all the prob¬ 
abilities of the situation. The trial judge was clearly 
justified in his tenth finding.” 

Mrs. Kenneth S. Gann, et al. v. Mrs. Willie B. Meek, 
et al., 165 F. 2d 857, (C. C. A.-5). In this case the 
change of beneficiary was found by the Court to have 
been evidenced by a letter from the deceased insured 
to his brother in which he stated: “ # * * speaking of 

mother, Bud, I did change my insurance # # • I had 

already for a couple of reasons of my own * # 

The Court in arriving at this conclusion was fully cognizant 
of the need for an affirmative act to accompany the intention 
before a change could validly be effectuated. 

“ It is well settled that mere intention alone, no mat¬ 
ter how strong, is not sufficient to effect a change of 
beneficiaries in an insurance policy. But where, as 
here, abundant evidence is introduced to show that the 
insured soldier has done all he reasonable could to 
comply with the change provisions of the policy, 
justice requires that we invoke equitable rules in order 
to give effect to a plaintlv manifest intent. Gifford v. 
United States, 289 Fed. 833; Redi v. Durboraw, 272 
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Fed. 99; Bradley v. United States, 143 F. 2d 573; 
Claffy v. Forbes, 280 Fed. 233; Roberts v. United States, 
157 F. 2d 906; Woods v. United States, 69 F. Supp. 760.” 

#•##•#• 

And, finally, the Court’s attention is respectfully invited 
to the conclusive effect to be given findings of fact by the 
trial court in jury waived cases. Federal Rule of Civil 
Procedure 52 (a) provides as follows: 

“* • • Findings of fact shall not be set aside 

unless clearly erroneous, and due regard shall be given 
to the opportunity of the trial court to judge of the 
credibility of the witnesses. # * * ” 


(5834) 
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APPELLANT’S REPLY BRIEF AND APPENDIX. 

Appended hereto is the decision of District Judge Kennedy 
in the case of Betty Carole Coleman v. United States and 
Mabel Gertrude Coleman , handed down on February ISth, 
194S after a trial (non-jury) in the same court from which 
the case at bar comes up for review. 

There, as in the instant case, the widow of a second lieu¬ 
tenant of the Army Air Forces claimed to be entitled to the 
benefits of his National Service Life Insurance policy in 
the amount of $10,000, under which his mother was the 
designated principal beneficiary, on the basis of an executed 
A.G.O. Form No. 41, the form prepared by the War Depart- 




ment to be used by a soldier to designate the name and 
address of his wife or child, if any, or some other dependent, 
to receive the army gratuity of six months' pay in case of 
death, the claim of the widow ( represented by the same 
counsel who appears for the widow at bar) being that the 
insured had mistakenly used this form to indicate an inten¬ 
tion to make his wife the beneliciary of the insurance. 

Holding, in effect, that because some such mistakes may 
have been made by army personnel is )iot proof of the inten¬ 
tion of a specific insured to make a change of beneficiary of 
the policy, Judge Kennedy ruled that the widow had not 
sustained the burden of proof as to such a change. 

In this aspect of the decision of the case, there is direct 
conflict between it and the judgment here appealed from. 
As argued in the brief of appellant, the soundness of Judge 
Kennedy’s ruling seems clear. 

Appellant submits that if the view of Justice Letts in the 
case at bar is to be preferred over that of Judge Kennedy, 
then any icidow seeking to obtain an adjudication as the 
substituted beneficiary of a government insurance policy 
need only prove that the insured designated her as beneficiary 
in an A.G.O. Form 41 and that some soldiers had mistaken 
the form for one changing the insurance beneficiary. Such 
a preference will ignore the principle of law controlling such 
case, to wit, that there must be credible proof of an expressed 
intention to make the change of beneficiary , accompanied by 
an affirmative act to carry that intention into effect. 

In each of the cases cited in appellee's supplemental brief, 
there was proof, de hors the Form 41, of the intention of the 
insured to change the beneficiary of the insurance. In the 
Shannon case, the insured wrote to his wife that he had 
named her the beneficiary of his “G.I. insurance.” Similar 
documentary evidence of intention was shown in the Vauglin 
case, while in the Shapiro case there was “compelling oral 
testimony to support*' the finding of intention to change the 
beneficiary. 
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The VMines, Mitchell and McKewen cases did not involve 
forms 41. In those cases there were changes made by letter 
to the Veterans’ Administration, a letter to the wife and a 
statement in an army record declaring the wife to be the 
beneficiary of the insurance. 

At bar, there is no proof of the insured’s intention and 
there is no evidence of an unequivocal act by him to advise 
the Veterans* Administration that his wife should benefit by 
the insurance and, therefore, the appellee should have been 
non-suited. 

THE JUDGMENT APPEALED FROM SHOULD BE 
REVERSED. 


Respectfully submitted, 


Lloyd B. Kaxter, 
Of Counsel . 


LEWIS H. SHAPIRO, 
Attorney for Appellant . 
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APPENDIX. 

In The 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 

Civil Action No. 1619—47 


BETTY CAROLE COLEMAN, 

Plaintiff, 

—v.— 

UNITED STATES OF AMERICA and 
MABEL GERTRUDE COLEMAN, 

Defendants. 


Warren E. Miller and David S. Allshouse of Washington, 
D. C. for Plaintiff; 

George Morris Fay, United States Attorney for the District 
of Columbia and D. Vance Swann and Harris J. 
North, Attorneys for the Department of Justice, of 
Washington, D. C. for the Defendant United States of 
America; and 

Clark, Ratcliff & Ratcliff of Washington, D. C. for De¬ 
fendant Mabel Gertrude Coleman. 

JUDGE’S MEMORANDUM. 

Kennedy (of Wyoming) Judge Assigned. 

Dated: February IS, 194S. 

This is a suit in which the plaintiff seeks, as a substitute 

beneficiary, to recover the benefits under a National Service 



Life Insurance policy issued upon the life of Charles Edward 
Coleman and is being prosecuted against United States as 
the insurer and the defendant Mabel Gertrude Coleman as 
the named beneficiary who was brought in as an intervener 
and the defendant Mabel Gertrude Coleman as the named 
beneficiary who was brought in as an intervener after the 
institution of the suit. 

The case was tried to the court without the intervention 
of a jury and after oral arguments, counsel requested the 
opportunity to file trial briefs, suggesting that the adjudi¬ 
cated cases covering the points herein specifically involved 
were made up of distinctions which might be more readily 
analyzed by the Court through an examination of some of 
the authorities. The request was granted and trial briefs 
have been submitted. 

In brief, the determining facts are substantially as follows: 
While in the service as an Air Corps Cadet, the insured ap¬ 
plied for and received a $10,000 policy in which his mother 
was designated as principal beneficiary. The policy was 
subsequently delivered to his mother at her home by the 
insured. He was at the time unmarried. On October 1, 
1943, the insured was commissioned as a second lieutenant 
in the Air Corps at which time he listed on a government 
form his mother as his principal dependent and emergency 
addressee. On October 5, 1943, the insured was married to 
the plaintiff. On December 23, 1943, insured executed AGO 
Form Xo. 41 entitled “Change of Beneficiary”, which was 
the regular and ordinary form prepared by the War Depart¬ 
ment to be used by a service man in designating the name 
and address of his wife or child, if any, or some other depen¬ 
dent, to receive six months’ of his pay, known as “gratuity 
pay” in the event of his death. This form designated his 
wife, the plaintiff, as the beneficiary in the event of his death 
and upon the basis of this designation the plaintiff subse¬ 
quently received at his death the arrears of his pay amount¬ 
ing to something over $700.00 and the six months’ gratuity 
in the amount of some $1400.00. Insured was stationed at 
various army training centers before being transferred to the 
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war area in Europe and while at an army air base located 
at Grand Island, Nebraska, there was received by his wife, 
without any formal letter of transmittal, a mimeographed 
form filled in by which it was purported to convey the in¬ 
formation that on October 1, 1943, the insured had taken 
out a $10,000 policy naming the wife as beneficial*}’ and had 
authorized a monthly deduction from his pay of $6.50 to 
cover the cost of such insurance. The insured was reported 
missing in action on March 23, 1944, which was changed by 
the War Department later to killed in action. The defen¬ 
dant mother, designated as beneficiary, filed a claim with 
the Government for such insurance and the Government 
recognized such claim and began payment of same which 
continued until sometime in May 1947, after the present 
action was filed by the plaintiff. The mother was then 
brought in as a party defendant and this contest is between 
the widow and the mother of the insured. 

There has developed in the last few years a considerable 
line of contested cases of the same character as here pre¬ 
sented, many of which appear in the published reports. The 
principles of law, however, which should control the con¬ 
sideration of evidence in cases of this character may be said 
to be fairly well established and uniform: (a) The burden 
of proof is upon one who asserts a change of beneficiary to 
sustain such change by a preponderance of the evidence; 
(b) That in order to establish the fact that there has been 
a change of beneficiary, there must have been an expressed 
intention of the insured to change the beneficiary and ac¬ 
companied by some subsequent affirmative act having for its 
purpose the carrying into effect of such intention; (c) In 
Government insurance cases involving change of beneficiary, 
courts will brush aside legal technicalities in an effort to 
effectuate a manifest intent of the insured: (d) It is not 
necessary that the so-called “executed” change of beneficiary 
be delivered to the insurer before the death of the insured 
if the machinery has been set in motion by which it would 
appear to be the intent of the insured that it should be so 
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delivered to effect a change in the beneficiary; (e) Each case 
must be decided upon its own individual facts and circum¬ 
stances. 

It would appear that these general rules have been ap¬ 
proved in all the cases which have been examined, some of 
which are Bradley v. U. S. (10th Cir.), 143 F. 2d 573, 
Collins v. U. S. (10th Cir.), 161 F. 2d 64, and Roberts v. 
U. S. (4th Cir.) ? 157 F. 2d 906, in all of which many other 
cases are cited expressing similar views. It would seem to 
remain only for the Court to apply these principles of law 
to the facts which were developed upon the trial. 

The plaintiff sought to carry the burden placed upon her 
bv the law to establish satisfactorily the change of bene- 
ficiarv from the mother to herself by relying first upon the 
so-called change of beneficiary which was executed by the 
insured on a form known in this case as AGO No. 41, under 
the assumption that this form had been used by the insured 
to change the beneficiary in his life insurance while, in fact, 
it was intended by the War Department to cover only the 
designation of beneficiary for gratuity payments. It is true 
that evidence was offered that numbers of service men had 
made a mistake and used this form in an attempt to indicate 
a change in life insurance beneficiary, supplemented by 
proofs that subsequently, when it was seen that these mis¬ 
takes were being made, the War Department substituted new 
forms for the purpose which carried the statement that they 
did not refer to life insurance. The difficulty with this type 
of evidence is that there is an absolute lack of any proof 
that at the time it was executed by the insured he expressed 
any intention that it was being used for the purpose of 
.changing the beneficiary of life insurance and, while there 
may have been a considerable number—variously estimated 
by different army officials—who had used this form for the 
purpose not intended, it should be remembered that with the 
millions of men in the service, it must have been the excep- 

/ 

tion that such forms were used erroneously to cover life 
insurance and not gratuity. It therefore falls short of con- 
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vincing proof that it was intended by the insured to make a 
change of beneficiary in his insurance policy. 

The principal additional evidence relied upon by the plain¬ 
tiff is that statement which was received in a letter by her, 
known in this case as “Plaintiffs Exhibit 10”, signed by the 
insured, which set forth that on the date October 1, 1943, 
he took out $10,000 in National Service Life Insurance nam¬ 
ing the wife as beneficiary. This instrument, as before 
stated, was received by the wife without a letter of any kind 
and was on a mimeographed form known as “Bomb Wing” 
in the service, its date being January 29, 1944. Had there 
been a request on behalf of the insured to transmit this to 
the Government Insurance Department or any other ex¬ 
pressed desire in connection with its transmission, it would 
be strong evidence to be reckoned with in this case. While 
it might be considered as what is known as an affirmative 
act to accomplish a change in beneficiary, there is no sup¬ 
porting evidence in the case which indicates any expressed 
intention on the part of the insured to change the benefi¬ 
ciary". In fact, the entire evidence in the case is to the con- 
trarv. The statement did not properly describe the insur¬ 
ance as it related to insurance under date October 1, 1943, 
while, as a matter of fact, he was not married to the plaintiff 
until October 5, 1943, which is at least an unexplainable 
discrepancy. Counsel for defendant have ventured the asser¬ 
tion that it was sent by mistake and probably was intended 
for the mother. We cannot speculate too strongly in regard 
to why and for what purpose it was sent as, standing alone, 
it is insufficient to be received as evidence of either intention 
or an affirmative act to effect a change of beneficiary. 

The widow testified that there was never any conversation 
between her and her husband in regard to life insurance in 
anv wav. On the other hand, the testimony on l>ehalf of the 
mother is to the effect that the insured had discussed the 
matter of his government insurance with her and at one 
time, in the presence of his wife, the plaintiff, in which it 
was testified that he had stated that he desired his mother 
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to have his government insurance for the reason that she did 
not have enough to live on and he could not bear to see her 
work, which she was then doing in order to support herself 
and a younger brother of the insured, and that in the event 
of his death his wife would have his gratuity payments and 
a monthly pension as long as she lived and remained un¬ 
married. The widow denied being present at any such con¬ 
versation. In addition, there was testimony to the effect 
that the insured had told an old friend of the family that he 
was leaving his government insurance to his mother inas¬ 
much as she and his father had had domestic difficulties and 
there had been a divorce with resulting benefits which did 
not bring her sufficient to live on without working. 

The matter is therefore left in this situation: There is no 
proof of any expressed intention on the part of the insured 
to change the beneficiary in his government policy but posi¬ 
tive evidence to the effect that he did not intend or desire 
to change the beneficiary from his mother to his wife which, 
if we consider the formal statement mailed to the wife as 
some affirmative act on his part to effect a change of benefi¬ 
ciary, the other necessary element of expressed intention is 
entirely absent of any proof and it is, in fact, strongly re¬ 
butted by the evidence offered on behalf of the mother. 

The Bradley case, which is relied upon by all counsel is 
in fact a much stronger case, in my opinion, to sustain the 
intention for a change of beneficiary than the case at bar. 
There a confidential personal report, executed by the insured, 
filed with his group headquarters, in which his wife was 
designated as beneficiary, was held insufficient by the Court 
to sustain the intention of change. In the case of Rutledge 
v. U. S., 72 F. Supp. 352, relied upon by plaintiff, there was 
evidence that the insured and another had gone to an office 
for the purpose of changing their respective insurance poli¬ 
cies and that the insured had stated that while he had govern¬ 
ment insurance in his mother’s name, he had now changed 
the beneficiary to his wife. This evidence was a strong sup¬ 
port of expressed intention. Counsel for plaintiff furnished 
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the Court with a purported decision, not yet reported, in the 
Western District of Missouri, known as Hartman v. U. S. 
, ’ and Hartman, in which there was a finding for the widow as 
against the mother who was designated as beneficiary. In 
that case, however, there were apparently several executed 
statements in which the insured had filled out forms wherein 
he mentioned his wife as beneficiary but the strongest evi¬ 
dence was that the mother herself wrote a letter to the wife 
stating that her son intended that the wife should have the 
insurance. 

After reviewing the evidence in the case and applying to 
it the rules of law which have heretofore been laid down in 
many Court decisions, I can arrive at no other conclusion 
but that plaintiff has not sustained the burden of proof cast 
upon her in showing that the insured had expressed an inten¬ 
tion to change the beneficiary in his policy and had performed 
any affirmative act which went as far as he reasonably could, 
under the circumstances, to carry out that intention. In 
consequence, the finding must be in favor of the mother, 
Mabel Gertrude Coleman. 

Counsel for the prevailing defendant will be allowed ten 
per cent (10%) of all payments under the policy as and 
when said payments are made by the insurer. 

Counsel for said defendant will prepare and submit find¬ 
ings of fact and conclusions of law in harmony with the views 
herein expressed with such additional basic findings as are 
inherent in the issues joined, in collaboration with plaintiff’s 
counsel, together with an appropriate judgment in defen¬ 
dant’s favor, on or before March 6, 1948. Plaintiff may have 
all suitable exceptions to adverse findings and conclusions. 







